tlie same Author, 


/ 


a. 




An ihe Gmmon Lem Procedure Ach, and all 11, e Ach and 
Riilei, relahnrj io Trials of Issues of Fuel 

THE COMMON LAW PROCEDHEE 


Of 1852, 1854, and 

^otes, and the Forms and Rules. To n'liicJl^sre prefixed orappended 
m portions of Acts) relaliDe:o'''«>^^E>inon Law Procedure, or 

Me Inal of Issues of Fact in the D-t^rts of Common Law, Chancery, or 
Rrobate, wiiJ';A’'cnJ’hleB of eaclv^Courl respectively. Adapted to the use of 
PractiihrSnera in all , te By' lY. F. FINLASON, Esq., of tlio 

^^tjnddle Temple, Barriscer-at-Law, Editor of “ The Common Law Procedure 
Acts, 1852 and 1854.” 

London: Stevens, & Sons, No. 26, Bell Yard, Lincoln’s Inn, * 


CROWN AND NISI PEIDS CASES, 

m iXL THE COUHTS, 

For tlio Ten Years from 1856 to 1866 : With. Notes to the more important 
Cases, elucidating the Law, and collecting the Authorities on the subjects 
to wliich they relate. In Four Volumes, Edited, and chiefly reported by 
W. P. FINLASON, Esq., of the Middle Temple, Barrister-at-Law. 
London ; Stevens & Sons, 26, Bell Yard ; Sweet ; and Maxwele. 


, A TREATISE UPON MARTIAL LAW : 

As allowed by the Law of England in time of Rebellion : With Illustrations 
Drawn from the Official Documents in the Jamaica Case j and Commciits, 
Constitutional and Legal (with reference to civil and criminal responsibility 
for aefs done in execution of Martial Law), By W. F. FINLASON, Esq., 
of the Middle Temple, ' 

London : Stevens & Sons, 26, Bell Yavd,'Linco]u s Inn. 



CONSIDERATIO^fS 
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MARTIAi LAW. 


INTRODUCTION. 

FroJiI times coeval with the very origin of our liberties, 
there has come do'wn to us the doctrine, that in time of 
rebellion the CrouTi might, for the restoration of peace, 
declare war, and exercise its severities, against rebels. This 
right or prerogative of the Crown was admitted, even by 
the authors of the great charters, at the very time they 
were affirmed and upheld, and it was indirectly, but dis- 
tinctly recognised by the high court of Parliament in a 
judicial decision (a), which declared its exercise illegal in 
time of peace. It was exercised on every occasion of 
insuri’ection which occurred in our annals, without either 
any statute to authorise it, or auy act of indemnity to 
legalize it, except that in one instance, on account of 
dreadful excesses, an indemnity was deemed necessary : an 
exception which only serves to prove the rule. The 
exercise , of this right is described, under the name of 
martial law, by all historians, and by one so, accurate as 
Lord^acon, who was a lawyer as well as an hiborian j and 

\ / 

) 

(a) The cAho of Thomas-of .Lanc.astcr, in ■vvliicli Parliament declared the 
execution illegal, because it was in time of peace (in tempore pads) ; and 
both Coke ^nd Hale cite this as a case of martial law. The Lord Chief 
Justice inciting the case, omits tho material words, “ in tempore pacis,” 
which Coke and Hale point out as tho ground of tho decision, 

B 
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, exercisi; 

doubtedij, . . • . ■; .. 
of, and ifc\ . ' ■ 
punishment 
ordinary times. ‘ ■ 

to be illegal (a), bb 


cb show that he was aware tho‘ 
^suppression of rebelhon, was, 
- ^‘inie, indeed, this was lost ; 

■ '.'/^^^ed, by commission, fot 
V ■ 'f^;all opdinary offenc^ 

- - '-.’qiy me Petition of 3 

, \ j giS of the petition} 

, '■^mentators^j^' 


which the Oibun~iirttii;iv;*. 

England in time of rebellion. It is true that, as^aF 
mow law, an army would bo illegal, exoept in time of 

(a) The petitiou recited that certain commissions had issued with 
to proceed according to the justice of martial iaiv, against such soldS 
other dissolute persons, as should commit any robbery, felony, muti 
other misdemeanour ; and by such summary course and order as is , 
able to martial law, and is used by armies in time of war, to pro( 
their trial and execution according to martial haw; and enacted tha , 
after no commissions of the like nature m.ay issue forth to any p* 
whatever to he executed as aforesaid, lest by colour of them an}- he | 
death contrary to the laws of the realm. Hale’s view of the mean' 
this is, that martial law is not permitted in time of pcaoc, and that | 
view embodied in the recital in everyMutinyActsincetheRevoIutiol 
affirmed by Hallam, vol. i. p. 240. ' .1 

(5) " Martial Law . — The law of war, that depends upon the jiis^ 
arbitrary power and pleasure of the Idng, or his lieutcnaiit ; for thoug 
Icing doth not inalcc any laws but by common, yonsent in Parliament 
in time of war, by reason of the necessity of it, to ‘^’'1 

that often arise.^useth absolute power, so that his word is a 
Jtepuh. Ang., Vm 4). This is cited in Blount's Law Dicti^ii^ 

3C70 ; in Goic'M ionary, ed. 2727; and in Jacobs, and in To^Mr, 

1835. It is al.«vV'^,-t;d in substance into American worts (vide Bti^, 
Law DictionarJ^^ I 'i. Arl^d., 1851, in which there is the follr.wing, j 
the head of “ for the govemroent ofan^ 

or adopted- in times of arbitrary kind of lawW rule, j 

times established in a'place orulstrict occupied or controlled ihy an f 
force, by which the civil authority and the ordinary adrninistnl*hon ( 
law are cither wholly suspended or subjected to military power f 
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and therefore there were no soldiers but in time of war, 
so under the name of martial law, which means literally the 
laxo of war (a), originally were included, not only that, but 
also the rules established for the government of the army 
as a military bod^ and which would more properly be 
called military law,’, '^•(extended to all the offences of sol- 
diers ; and that led ,\an apparent ambiguity, for military 
law, of course, in its nature, is only applicable to soldiers. 
But when a standing army was established, and this 
regular military law was enacted by statute, the other, 

(a) It is 80 defined in old books, from its evident etymology, vrbereaa 
military law is, it is equally evident, in an etymological sense, the law of 
an army. When there were no soldiers hut in time of war, the first of 
course embraced the second ; and as this was so in Lord Hale’s time, he 
uses the term martial law in that double sense, and, in a passage cited by 
the Lord Chief Justice, says it is no law, but something indulged, and 
indulged only to extend to the members of the army, or to those of the 
opimite army, and not to others, even though it were a time of war ; and 
that its exercise was not allowed in time of peace, which he says was in 
subBlancc declared by the Petition of Right. But as regarded soldiers, it 
applied to all their offences. Then (as explained in the case of Grant v. 
Gould, 2 Henry Blackstone's Rep.), when our army was allowed in time of 
peace, martial law, in the sense of regular military law, ceased, except as 
embodied and enacted in the Mutiny Act, and was allowed only as regarded 
military offences, and not ns regarded ordinary offences (ibid). Therefore 
martial law became in time of peace, and for ordinary offences, exploded, 
as any part of our constitution, and remained only as the law of war. 
And accordingly th.at case is cited in MacArthur on Court Martial, as 
showing the distinction between martial law and military law. We find 
that, when the great commentator wrote, all .ambiguity had been removed ; 
and thus he wrote of martial law : " Martial law is built on no settled prin- 
ciples, but is entirely arbitrary in its decisions, and is not indeed law, but 
something indulged rather than allowed as law : a temporary excrescence 
br-.l out of the distemper of the State, and not any p; S(i>f the permanent 
and perpetual laws of the kingdom, and therefore 
mitted in time of peace.” And therefore, he goe/ the execution 

of Thomas of Lancaster was declared illegal, bcca ; in time of peace, 

and it was laid don-n, that if/ a lieutenant .hncli Parli.‘;'-“ ^ peace 

by martial law, it is murdat,” >. of peace- Coke, in whose time 
soldiers were raised fon actual Vav^ of rdlachstone's Commentaries, cd. 
1800, p. 413). Tlic Lord Chief Justice thinks these pass.agcs only refer to 
soldiers; but this is ivot the ground given by Parliament, by Coke, by 
Halo, or by Blackst/nc. Tliis passage is commented upon in Tytlcr, 
/ B 2 
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^crAiartial law proper, was understood as, in its 
propBi’^ Si’t^e, the la^v of war alone, and as absolute 
military rule ; and at the time our great commentator 
wrote, was thus explained and elucidated as undoubted 
law ; and from that time to the presgni has been so laid 
down, in all books of civil or milits^ law. After the era 
of the Eevolution, it is true that thofexercise of this prero- 
gative, at all events, in its fulness, never arose in this coun- 
try, by reason, as Hallam observes, of our standing army; but 
in Ireland, where the common law is the same, and where the 
necessity for martial law has unhappily arisen almost within 
living memory, it was exercised, without any Statute to 
authoi-ise it (a ) ; and although, by reason of horrible excesses, 
bills of indemnity were required, and in several instances, 
as those of Wolfe Tone, Mr. Wright, and Mr. Grogan, its 
exercise after the rebellion was over, or in districts where 
it had never been, and where, in fact, martial law did not 
exist, was undoubtedly illegal ; yet even, when after the 
Union the Imperial Parliament thought fit permanently to 
regulate the subject, it not only did not negative the pre- 
rogative of the Crown to declare martial law, but dis- 
tinctly declared it, and carried it further, providing for its 
exercise not only in cases of actual, but apprehended 
rebellion ; and in districts where peace was not so destroyed 
but that the common law could have its course. And so 
even in our own time, no later than in the last reign," 

on Militarij Law, as if it refeiTed to military law; as though tho great com- 
mentator were not aware that it had been for the greater part of a centuiy 
established by statute ! This distinction between martial law and military 
law, when the above explanation is given, is easy.and obvious ; but without 
attention to the'historj’ of the subject, therp.ls an apparent ambiguity in 
tho earlier works, which is likely to mislead, and as it misled Tytler, so it 
•has misled the Lord Chief Justice, who eviofently followed Tytler, a writer 
rather historical than legal ; instead of the \vorks of Hough, MacArthur, 
and Simmons, which have been in use inS^ the army to the present 
time as te.\t books, and which mark the distinction in the clearest and 
strongest manner. y 

(a) In 179G, before any statute authorizing it, mmial law was proclaimed 
'by the Lord-Lieutenant of Ireland, the proclamation stating that His 
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Parliament passed an Act relating to Ireland, in wliicli 
the prerogative was not only declared, but <^’acLed, and 
elaborate provisions were laid down for the regulation of 
its exercise in times of apprehended rebellion, and more 
csjwcially for the trial of rebels by court-martial, whether 
civilians or soldiers. 

^^njc.';ly's general officer had ordcra to jiunish, nccordiiig to martial law, b}’ 
death or oliicrwiKo, all iwri-oiiR acting or in any manner assisting in the 
rebellion. Under this proclainatiun great cxccfuca were committed, not 
only in the district in which the rebellion existed, but in oilier districts. 
The rebellion was in Wexford, but Mr. Wriglit tvns flogged, williont any 
military authority, in 'I'Spjicrary ; Wolf Tone was tried in Dubliti, where 
liicrc w.as no martial l.aw, and the courts were sitting; and with refer- 
cnee to the c-ve of XIr. Grogan, wlio was tried liy conrt'mari.iai in 
Wcxfonl, in 17t*S, it is enough to say that if it w.as after tlie rebellion 
was tlioroughly qncllod, it was therefore illegal ; and, thougli Ih Lord 
Chief dn.stlcc docs not state the facts, it would mlhcr appear that this 
was tlic ctwe, and that, llicrcforc, the c.xccntion was illegal ; and further, 
U was a case of treasMi, which might, bo coiiflructivc in con^pirhiy to rebel ; 
and it i.s to be cb.^erred that Ibo opinion of Mr. Hargreave, cited by 
ilio Lord Giicf Justice, treats of it ns an execution for frmwn, .and 
lii.s opinion against it is evidently grounded on the assumjilion Hint the 
rebellion was over; for he f.sys th.at “ he saw (he right to arrest those in 
robclllon, and to have them impriFoncd for trial .according to the law of 
(rc.ason; but be could not see that trying rcbclp, according to martial law, 
was, wJien .'Ir, Grogan wn.s put to death, part of the law of Kngland," and 
then he refers to llic I’etilion of Right and Lord Hale’s comment upon it 
already alluded to, to the cA’ecl that m.arlial law is illegal in time of peace, 
that, is, when rclH;llion was over ; or when it was merely appveliendcd ; for 
which rc.s»on a statute jias-sed to auliiorisc it in such cases. And in Wolfe 
Tone’s case, the qiic.stion w.is pul upon the Fame principle, and Mr. Curran, 
the pri.'-'oncr's coniiKcl, admitted that if the rebellion wore raging, martial 
Jaw would have been legal. And he it observed that these wore both cases 
of civilians. Thc-so, therefore, were cases of illegality ; and there were 
also horrible excesses, which required bills of indemnitj'. But the 
Iiupcria! Act, the Irish Rchclliou Act (1803), applied, whefiter or not 
tlic courts Rhouhl he open, and applied lo apprehended rebellion, and 
declared, “That nothing licrein phall bo con.strucd to tal:o nw.ay, or 
abridge, or diminish the undoubted prerogative of the Crown for 
the public pafcfy, to resort to (he cxcrciRO of martini lasv against open 
enemies or traitors, or any persons, to finpprcB.s treason or rcljcllion.” And 
the 3 & 4 Win. HI. c. •!, declares .and onacis that, nothing RhnU taUc aw.ay, 
abridge, or diininiRh tlic acknowledged prerogative of Her Xlujesly, for the 
public Rafcly, to resort to the c.xcrcisc of martial l.asv against open encinie.-v 
and traitore. 
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So in India (a), if not in any of the colonies, regular 
tions, or ads of legislature, were passed, providing for the 
exercise of this important power. In 1846, an Act of the 
Legislature of Jamaica, passed for the purpose, received the 
sanction of the Crown under the government of Lord 
Russell (&), and distinctly authorised the Governor in 
Council to declare and exercise martial law for the sup- 
pression of rebellion, wthout any definition or limitation of 
the term, without any restriction of its exercise, and leaving 
it to be applied and exercised according to the sense in 
•which it was understood by Parliament in the other Acts, 
and in which it was explained by all text books of military 
law in the hands of the British army, as the application of 
absolute military law to the whole population. 

Nor was this the docti'ine of military writers alone (c), 
nor even of lawyers in this country. It was equally laid 
down by the greatest constitutional writers, not only in this 
country, but America : and while the illustrious -Hallam 
declared (d) that martial law was the suspension of civil )uris- 

(а) In 1804, by Regruktion X., the Goremment of India declared that it 
may be expedient, In certain cases, that the Governor-General shonld declare 
and establish martial lawj and then it made provision for the regulation 
of its service. This ivas put in operation, and in 1817 ivas subjected to the 
comment and exposition of that sound lawyer, the late Segeant Spankie, 
the Advocate-General of Bengal ; and it is printed with his exposition in 
Hough's Military Law, ed. 1835. So in MacArthur on Court Marital, and 
Simmons on Court Martial — all books of received authority in the British 
army-martial law is described as absolute militaiy power, applying to 
the whole of the inhabitants of the district. 

(б) The 9 Yict. c. 35, which recited that it might be necessary to declare 
martial law, and then provided that it should not be declared except with 
the assent of the council. There was thus a restriction upon the power of 
declaring it, but no regulations for its exercise. 

(c) “ The military law, as exercised by the authority of Parliament and 
the Mutiny Act, annually passed, together with the Articles of War, is not 
to be confounded with that differavt branch of the Bcfyal prerogative called 
martial law, which is only to bo exercised in time of rebellion” {MacArthur 
on Court Martial, 1-10). So in Simmom on Court Martial, 1-14. 

{d) " There may, indeed, be times of pressing danger when the conser- 
vation of all demands the sacrifice of the legal rights of a few ; • there may 
be circumstances that not only justify, but compel the temporary abandon- 
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diction, just as the Great Duke declared it to be the will of 
the commander, the groat Chancellor Kent declared it as 
the absolute rule of a military chief. 

In this position the subject, was left, both by Parliament 
and the Go%'ernment, in our colonial and foreign depend- 
encies. There were, for the most part, no definite instruc- 
tions to colonial Governors or military commanders, beyond 
those contained in the books on military law. And 
accordingly, when in 1849, a rebellion broke out in Ceylon, 
martial law was declared and exercised with some severity 
over the whole population of the disturbed districts, for a 
period of ten weeks. 

On that occasion, under the government of Lord Russell, 
it was declared by the Government (a), that the Governor 

mcnt of constitutional povrcr. It Im been usual for all governments during 
an aetual rebellion to proclaim martial law, or the suspension of civil 
jurisdiction’’ {Uallam'a Const, Hist., vol. i,). " Martial law is quite a dis- 
tinct thing (i'.e., from ordinary military law). It is founded on paramount 
necessity, and proclaimed by a militarj’ chief” (H'ciit's Commentaries, vol. i., 
lOlh cd.*, p. 077). 

(a) On that occasion, tlio duty of a Colonial Governor in such a situation 
was thus described by an eminent stiitcsman (Lord llussell), then at the 
head of the Government. “ lie it observed that the ncu-s of that insurrec- 
tion caiuc suddenly upon tlic Governor. Ilo immediately sent for an 
ofiicer, to whose discretion and whose c.xpcricncc he might well trust, lie 
acted accordiug to that opinion, llo immediately saw tlio general com- 
iiiandiug the forces. He took means by which troops should bo at odee 
sent to the points at which tlio insurrection bad broken out. He took 
other means by which the rebels might bo promptly mot, and the rebellion 
prompt!}' supjircB.'scd ; and, in order to do that moro effectually, with the 
coiicurrcuee of the genera! and the Queen’s Advocate, he 2 »'ocIamcd martial 
laio in that district of the colony which was disturled. The effect was imme- 
diate and most salutary, because, in a few days tho armed resistance had 
ceased. But I must admit that it is a most serious resolution to come to, 
the cslablishracnl of martial law in any district, or in any part of a colony, 
on account of thoso circumstances winch arc inherent and inseparable from 
martial law. But the Governor had to consider, that if, on the one hand, 
martial law cannot he continued without the risk of punishments which 
may reach not tho most guilty, hut thoso who have appeared in arms, and 
arc guilty accordiug to the law of high treason and rebellion; on tho other 
liaml, tlic consequeuco of refusing to continue martial law or to put it in 
force may be this, thu^ rebellion may gain a head ; that insurrection, wliich 



o , . . 

INTRODUCTION'. 

had done his duty in thus declaring and carrying out mar- 
tial law. When Lord Cottenham and Lord Campbell were in 
Parliament, and the Attorney-General was Sir John Jervis, 
and the Judge Advocate-General was Sir David Dundas, 
an inquiry took place before a Committee of the House of 
Commons— an inquiry conducted by the most eminent men 
in Parliament at that time (a), and the Judge Advocate- 
General, and other persons of authority,, were examined, 
and broadly and distinctly laid down the doctrine of martial 
law as it had thus been carried out, in terms so strong as 
to include everything which the military authorities 
might deem necessary for the entire suppression of rebel- 
lion, and the restoration of peace and order ; and, indeed. 
Sir David Dundas boldly declared that no act done under 
such authority would be legal, unless such an act as could 
not possibly be lawful, as wanton cruelty to nou-com- 
batants. 

at first if weak and may 1x2 easily crashed, may become formidable; that 
the whole order of the colony may be destroyed'; that the allegiance which, 
is due to the CrowTi may be withheld; that property toan indefinite extent 
may be spoiled and ruined ; but, above all, that humanity, for’ the sake of 
which martial law was withheld, that humanity itself may be lost sight of, 
and many more lives may bo lost in the struggle that may ensue than would 
have been lost if martial law had for a few weeks been continued (Lord 
Eussell, House of Commons, May 29, 1861). 

(a) The committee took a great deal of evidence, comprising that of the 
Advocate-General of the colony, Sir J. E. Tennant, Colonial Secretary, and 
Sir David Dundas, Judge Advocate-General ; and they all laid, down the 
above doctrines. “ The Governor may declare martial law upon a necessity, 
of which he is to judge” (Ev. of Selby, the Advocate-General, Q. 1361). 

‘‘ The Governor gave general orders to the officer commanding in chief, to 
carry oat martial law, leaving it to him to take what measures he might 
think necessary ” (Ev. of Sir J. E. Tennant, before the committee on Ceylon, 
1850 ; Q. 3346). To the same effect was the evidence of Sir D. Dundas, 
the Judge Advocate-General. After stating that martial law was far more 
extensive and arbitraiy' even than ordinaiy military Jaw, and is not bound 
by written laws and formal rules, he said, "I can conceive of-cases in which 
something might he done which no necessity could ^wssibly justify, as the 
torture of a child” (Report of Committee of Inquiry, 1850, Q. 6448);- 
" Martial law is,a 'Lex non Soripta,'* it arises on a paramount necessity to 
be judged of hj the Executive. Martial law comprises all persons. All 
pre under it in the country or district in which it is proclaimed, whether 
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On tliat occasion, also, debates took place upon tbe 
subject in botb Houses of Parliament, and in tlie course of 
those debates these doctrines were declared and laid down 
as the authority of the greatest lawyers, and the highest 
civil and military authorities in the country (a). And 
although the attention of the Government and of Parlia- 
ment was thus called to the question, [no measures were 
taken by Government or Parliament to lay down any 
definitions, restrictions, or limitations as to the great power 
thus asserted and declared, or to provide any regulations 
for its exercise ; indeed, it was declared impossible to limit 
or define it j but it was left, as before, simply as being. 


they be civil or miliinry. Tlicre is no regular practice kid down in any 
work on military law, as to how courts-martial arc to be conducted, or 
power exercised under martial law ; but, as a rule, I should say that it 
should approximate as near as possible to the regular forms and course of 
justice, and the usage of the sen-ice, and that it should bo conducted with 
as much humanity as the occasion may allow, according to the conscience 
and the good judgment of those entrusted with its execution.” It over- 
rides all other law. " It is entirely arbitrary ; it is far more extensive 
even than ordinary military law” {Vide Ev. of Sir D. Dundas, Judge 
Advocate-General, bcforc'the Ceylon Committee, 1849-50). 

(a) Tho Duke of Wellington said, in the House of Lords, on tbe 1st 
April, 1851, in reference to the Ceylon rebellion of 1849, “That martial 
law w.as neither more or less than the will of the General who commands 
tho anny ; in fact, m.arli.al law is no l.-iw at all.” And Earl Grey, on the 
same occiision, said, “ that he was gl.ad to hear what tho noble Duke had 
said with reference to what is the tnic nature of martial law, for it is 
e.xactly in accordance with what I myself ivrotc to my noble Lord Tor- 
riugton, at the period of those transactions in Ceylon. I .am sure I was 
not wrong in law-, for I had the advice of Lord Cottcnh.am, Lord Camp- 
bell, and the Attorney-General {Sir J. Jervis), and explained to my noble 
friend, that what is ciilled proclaiming martual law, is no law at all, hut 
merely for the s.alcc of public safety, in circumBtanccs of great emergency, 
setting aside all law, and acting binder the military power." Sir J. W. Hogg 
Chairman of the East India Company, said in tho House of Commons, on 
the 29th of May, 1851, when an hon. member was inclined to carp at tho 
statement of tho Judge Advocate-General (Sir D. Dundas), that marti.al 


law was a denial of all law : “ Judge-Advocate was quite correct; 
it was a denial of all law, and % •'he subject of regulation; when 

martiiil law was proclaimed, tbthat,-.,^ g ng officer must use his discre- 
tion" (Piirl. Del). 1851, Ceylon), 'J 
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according to the common consent of aU authorities, the 
establishment of absolute and discretionary military power. 

Nor was this all. Ten years later, so recently as 
1859 (a), the same doctrines were distinctly and broadly 
laid dorm by Mr. Headlam, the Judge Advocate-General 
of the time, in an official letter, which was published, and 
which no one ventured to challenge, and in which the 
nature of martial law, as absolute military authority, over- 
ruling all ordinaiy law, whether militaiy or municipal, was 
clearly and unequivocally maintained, with the entire 

(a) LcKcrs of the Judge Advocafe-Gcncral, Kov. 25, 1859, in answer to 
questions put by the Eoyal Commissioners for National Defences. “ There 
is a broad distinction between martial law, called into existence by a pro- 
clamation of martial law, and the law administered by courts-martial for 
(bo ordinao' government of the army, which for distinction and accuracy 
may bo called military law. The latter, namely, military law, is applicable 
only to the army, and to such other persons connected with it as arc made 
amenable to railifarj- law by c-xpress enactment. This law is partly written 
and partly unTOtten. The written 'portion of it is comprised in the 
annual Mutiny Acts and the Articles of War issued under them, the pro- 
visions of which, like those of the ordinary law of the land, have been 
divulged and ascertained by a series of decisions given by competent 
authorities- The unuTitton portion of it is founded on established usage, 
and is recognised by the legislature under the term ' custom of war.’ The 
former, namely, martial law, which is the subject of the present inquiry, is 
60 arbitrarj' and uncertain in its nature, that the term ‘ law ’ cannot bo pro: 
porlj'appllcd to it.” "ifartial law, ’’according to the Duke of Wellington, 
is neither more nor less than the nill of the General who commands the 
army.” In fact, martial law means no haw at all, therefore, the general who 
declares martial law, and commands that it should be carried into execu- 
tion, is bound to lay down the rules, regulations, and limits, according to 
which hia will is to he carried out. The effect of a proclamation of martial 
law, is a notice to the inhabitants that the executive government has taken 
upon itself the responsibility of suspending the .jurisdiction of. all tiic 
ordinary tribunals for the protection of life, person, and properly, and has 
authorized the military authorities to do whatever they tMnh expedient for the 
public safety’’ (Letters of Mr, Headlam, Judge Advocate-General, 25th 
Nov. 1859, cited in the Appendix to the Ecpqrfc of the Koyal Commission 
bn National Defences, p. 90). It will be observed how entirely this distin- 
guished person agrees with the jllnslrjous Hallam, and with Chancellor 
Kent, the two great constitutional anthqr'les of our age. It may also be 
observed that the very words in which/^ °icsc eminent authorities embody 
their view— "no laiv at all ’’--arc? '".“"“d from the illustrious Hale, that 
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approbation of the Government, of Parliament, and the 
whole country. And upon this footing the subject was 
left as before, except in Ireland and India, without any 
other definition, without any restriction or limitation, and 
without any regulation for the future exercise of this tre- 
mendous power, admitted to be vested in any Colonial 
Governor. 

Accordingly, when on the occasion of the recent rebel- 
lion in Jamaica, the Governor under a local Act not defin- 
ing martial law (a), but simply imposing certain conditions 
or restrictions upon the power of declaring it, which the 
statute itself implies was already in the Governor, he, under 
the advice of the Attorney-General, and with the assent of 
the Council, declared it in a form of proclamation, drawn 
in accordance with these traditions and doctrines on the 
subject, and purporting to place the whole district under 
military rule, and to empower the troops to use the mea- 
sures of war against those foufid in rebellion. And he, in 
conjunction with the Commander-in-Chief, upon that prin- 


is, as applied to ummttcn and irregular militarj’ laiv, 'as distinguished 
from regular or written militarj' law. Throughout his charge the Lord 
Chief Justice has confounded these two different things. 

(n) 9 5:10 Vict.c. 35, s. 90, “Whereas the appearance of public danger by 
invasion or othenviso may sometimes make the imposition of martial law 
neccssaiy ; yet as from experience of the mischief and calamities attending 

it, it must ever be conBidcrccI as amongst the greatest of evils, bo it enacted 

that it shall not in future bo declared or imposed but by the opinion and 
advice of a Council of War consisting as aforesaid,” And the Governor 
shall bo anthorisod (with such advice), in the event of disturbance or emer- 
gency, Uo declare any district under martial law (s. 97). The phrase 
martial law, hero used in a statute, which docs not define it, must therefore 
be understood in the sense in which it was understood and received leforc 
the statute ; and the advisers of the Governor so understood it, and inter- 
preted it in that sense. If they were wrong, whoso fault is it ? Surely 
the fault of Government and Parliament, whoso highest authorities had, for 
a long course of years, so taught them. But it is conceived they were 
right, and that martial law means this or nothing. The Lord Chief 
Justice seems to admit that if there over was a case for martial law in 
tliat sense, this was that case, and^ that, under the statute, it applied to all 
in rebellion. V \ . 
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ciple, appointed an officer to command the district, who 
accordingly assumed the entire and exclusive government 
of it. 

- . On that occasion, when the Governor, under the Local 
Act, Tvith the assent of the Council, declared martial 
law, there were no regulations for its exercise (a). No 
instructions have been issued either to Colonial Governors 
or to military commanders by the Crown; 'and, indeed, 
-both Parliament and the Grown had acquiesced in what 
was laid down in the Ceylon case, that no definite instruc- 
tions could be issued. At all events none were issued, 
and on the breaking out of the rebellion the Governor was 
left to his own discretion ; and he, having declared martial 
law, left its execution to the military commander. 

The Governor evinced from the first every desire to 
control and regulate the execution of martial law, to 
shorten the period of its operation, to substitute as soon as 
possible a policy of preventfon for one of punishment, to 
limit th4' infliction of capital punishment to the most 
serious cases, such as murder or. arson (&), to limit the 
infliction even of corporal punishment as much as possible; 

(ft) Mr. Cardwell, in one of his considerate despatches, candidly ad- 
mitted that no instructions Trere issued to Colonial Coremors on the 
subject. “I think it is due to Mr. Eyre that I should accompany my 
observations by the statement that; in the instructions to Colonial Gover- 
nors, no reference is made to the possible occuirence of such an emergency 
as that in which he was placed. How far it may he possible to frame 
general instructions which might assist the Governor in the case of future 
disturbances arising in any colony, is a subject which will receive careful 
consideration at the hands of Her Majesty's Government.” 

; (6) Thus, about ten days after the operation of martial law began, he . 
■wrote to the Commander-in-chief: — “I am of opinion that all prisoners 
should as rapidly as possible be tried, and those who are -not deserving of 
death or flogging be released. If is not desirable with our over-crowded 
jails to sentence prisoners to imprisonment, nor teouldl advise that Oogging 
should he resorted lb more than can he helped. It is my intention to proclaim 
a ‘general amnesty in the county of Surry to all except those utho have hem par- ■ 
iicipdtors in the murder, excepting those who are found in possession of stolen 
property, and excepting those who are now prisonera awaiting trial, upon 
their coining in and reporting themselves to the civil or mili taiy* author]- 
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and to provide, for the best possible evidence in all the 
cases tried, and to send for trial only serious cases. And, 
further (a), he did not consider it proper to try persons under 
martial law for offences committed 'prior to martial law. 

Upon the breaking out of the rebellion, the Governor 
took exactly the course which had been declared, by 
Government and Parliament, in the case of Ceylon, to be 
the right course, except that he continued martial law only 
for four weeks instead of ten; and would not have con- 
tinued it in operation so long, had it not been that his 
orders and directions as to the disposition of the troops 
were in opposition to the instructions to Colonial Gover- 
nors (6) disapproved of, and opposed - by the Commander- 
in-Chief of the colony. As the necessity for the continu- 
ance of martial law so entirely depends on the sufficiency 

tie-s as .submitting themselves to the Queen’s authority ” (Desp. Oct. 26). 
And a little afterwards to tlie Commander-in-chief:—"! would beg to sug- 
ge.st that the Colonel should be requested to furnish all the evidence he can, 
cither written or oral, ag.ainst each and all of the prisonei-s sent in under 
his authority ; and if no evidence of serious crime was obtainable, they, 
would, as a matter of course, be released. If any of the prisoners sent in 
were taken in arms or with stolen properly in their possession, the paHict 
uho captured them should appear before the Courts to give evidence agains 
them. It is only the captors who can declare the grounds upon which the cap- 
turcs were made ” (Desp. Oct. 30, 1865). No particular instructions, how- 
ever, were is-sued by the Commander-in-chief, and the Governor's intentions 
were not c.arricd out. 

(«) Thus, the Governor, writing to acknowledge the receipt of a despatch 
from the General expressing his intention not to bring to trial by court- 
m-irtial certain prisoners on the grounds that the charges against them arc 
or acts prior to tho rebellion, said, “ I assume that in coming to this 
decision, he has satisfied himself in each case that there is no evidence 
directly connecting the prisoners with the immediate outbreak, and in this 
view of the c.asc I consider he has exercised a wise and just discrimination in 
coming to the determination he has done.” 

(5) According to these instructions, ns stated in a letter of Lord de 
Grey, War Office, December 1, referring to a former letter of Nov. 20. — 
“ It is there Md down that, as the supreme authority in each colony is 
entrusted to the Governor, it is for him to determine the general nature of 
the operations to be undertaken by Her llajesty’s troops, for the suppres- 
sion of rebellion, and to order such steps as the safety and welfare, of the 
colony may appear to him to require to be taken by the commander of the 
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although all measures that were necessary for the suppres- 
sion of rebellion were justifiable, yet that the ofilcers and 
men engaged were responsible before a 'civil or. criminal 
tribunal for any acts which to such tribunals might appear 
in excess of what was necessary, even although, these acts 
were committed, honestly, in the execution of orders, 
honestly given, by the proper authorities, and under the 
honest belief of their necessity ; and it was even distinctly 
laid down that for any acts of homicide, under such circum- 
stances, the parties were liable to be indicted for murder in 
this country, and could legally be convicted. 

It appeared to the Author that this was so unreasonably 

absolute power exercised by military force, for the suppression of insurrec- 
tion, and the restoration of order and lawful authority,- The officers of the 
CroMm arc justified in any exertion of physical force, extending to the 
destruction of life and property to any extent, and in any manner that may 
•be required for the purpose ; but they are not justified in the use of excessive 
or cruel means, and are liable, civilly or criminally, for such excesses. 
They [are not justified in inflicting punishments after resistance is sup- 
pressed, and after the ordinary courts of justice can be' reopened. Courts- 
martial, by which martial law, in this sense of the word, is administered, 
are not, properly speaking, courts-martial, nor courts at all, and are mere 
committees formed for the purpose of carrying into execution that discre- 
tionary power assumed by the Government.”— (Opinion of Mr. E, James 
and Mr. Eitzjames Stephens)^ The effect of the opinion, it will be ob- 
served, was that there was no legal authority in the execution of martial 
law; that it was a question in each case of necessity; and moreover, 
that of this necessity the juiy were to judge ; and a jury in this 
country, at an immense distance from the scene, and under insuper- 
able difficulties in judging on the subject, with no adequate means, 
even of obtaining evidence upon it, still less of forming a judgment upon 
it. The effect, therefore, of this opinion was, that if in any one case 
a jury in this country could be got to think the execution unneces- 
sary, the pereons concerned in it would be guilty of murder ; although 
at the moment it appeared to be necessary, and although every one in the 
colony honestly so believed, aqd although they acted in obedience to 
orders from military superiors. It came therefore to - this, that the law 
said to officers, Do all that is in your opinion necessary to put doim 
the rebellion ; execute any number of persons you believe necessary for 
the purpose ; but mind, if in a single instance you make a mistake, and 
direct an execution which an English jury twelve months aftemards 
may be brought to think unnecessary, you will be deemed guilty of 
murder.” . 
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unjust, not to say absurd (a), that it could not possibly 
be law ; be could not reconcile it with justice or common 
sense, nor with the doctrines of martial law, which had 
been laid down by the highest legal and constitutional 
authorities ; nor with the current of authority upon the sub- 
ject, or the language of Parliament itself. And it appeared 
to him, that the application of such a view of the law, to the 
case of thei officers, would be, for special reasons (b), pecu- 


(n) The attempt to apply the doctrine would have involved the most 
hopeless and monslrou.s injustice. Necessity, in such a sense, must of 
coureo mean necessity with reference to the general condition of the colony 
or of the district, and must be determined by the central and supremo 
authority, upon the general result of facts at .all points in it ; and it might 
be that an execution might be unnecc-ssary with reference to the state of 
circumstances at the particular spot where it took place, which nevertheles.s 
would bo necessary with reference to the gcnsial condition of the district ; 
or, on the other hand, the c.'tecution might appear to be necessary at the 
particular place, but with reference to the gcncnal condition of the colony 
might be unncccssaiy. And if the test of criminal liability was to bo 
necessity, there would bo such an utter uncertainty ns to what might bo 
afterwards deemed a case of necessity, that the oflicers and men would be 
afraid in any given case to act, and thus would bo placed in the most dis- 
agrce.able dilemma between mutiny and criminal liability. No doubt, 
orders will not justify an act manifestly illegal, as, to shoot or hang a man 
in a slate of peace, without conflict, or resistance, or trial ; but, as the case 
appeared, the act could not be manifestly illegal, for it is admitted that it 
might be legal, that is, if it was ncccssarj’. But then it might turn out, or 
after the event it might bo thought to have been, unnecessary ; and then 
the hypothesis is, that however honest the act, and however nccessarj' it 
might have appeared, it would be murdci'. Surely there never could be 
a greater or more cruel injustice. 

(6) Tiie special considerations above alluded to are these: — At com- 
mon law the men could only be tried in the colony for any act com- 
mitted there, and there they would be able to get evidence. -The Colonial 
Governors Act, which allowed of trial in this countrj' for misdemeanour, 
carefully made provision for the obtaining of evidence by means of commis- 
sion. Tlie Criminal Consolidation Act, which was passed without refer- 
ence to such exceptional cases, merely enacted that in all cases of alleged 
murder of subjects here or abroad, the trial may be here ; but no provision 
is made for obtaining of evidence. And further, trial must be either at 
the assizes or the Central Criminal Court ; or removed by certiorari into the 
Court of Queen’s Bench ; and in the former case there could be no .special 
■ juiTi i'ltd in the latter case no reviejv of the law in a court of criminal appeal, 

C 
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liarlj unjust ; and that their trial on any such charges would- 
practically amount to a denial of justice, and be a deliberate 
sacnfice of -men who had, it might be with more or less of 
error and excess, done their best on a great emergency, and 
at all events had saved a colony 

TJie Author, therefore, wrote a book in which he en- 
deavoured to show that such was not the law (a), and 
that the doctrine of martial law laid down by such high 
legal, military, and constitutional authority, was in accord- 
ance with the la^v of England. That is to say, that 
although the declaration of martial law could only he 
justified by necessity, and, as it was an act of State, 
or of Government, must be approved of by the Grown; 
subject to control of Parliament ; yet that when declared 

(he Act for reservation of Crown Cases not appljin" to the Queen’s Bench. 
TjuiSitlicrefore, when the case came into the Queen’s Bench, the opinion of 
tlircc jmigro.s out of five would rule the law without appeal, and the unfortu- 
nate men, without any power of obtaining the evidence nccessar}' for their 
defence, might ho convicted of murder, upon a view of the law, contrary to 
the opinion of almost all the judges of England. 

(a) The Author ventures to saj’, that he wrote that work entirely from a 
Ecnse of justice, and a sincere desire to be of service to the cause of truth 
and justice ; and, on tlic other hand, without any knowledge of or commu- 
nication from or with any of the parties engaged in tbo.se unhappy transac- 
tions ; or, on the other liand, without any idea of approval of all the acts 
committed. Throughout (he book he tried to confine himself to the ques- 
tion of Icgalil}', and declined to enter into that of moral propriety. The 
quc.stion he discussed was legal liability, and that alone. That is to say, 
whether, these acts having been done, those who did them could be con- 
victed as murderers; not whether they were rightly done. Unto the 
question of alleged excos.ses, in so far as they turned on^ questions of dis- 
puted fact, of course he did not enter; he took the admitted facts, 
and considered ivhotlicr upon these statements there was legal culpa- 
bility. He had no occasion to enter into any question of wanton 
cruelty, for of course no English lawj'cr could hesitate to lay it down, as he 
did again and aga'm, that wanton cruelty must be illegal. M hether in fact 
there had been sucIj cruelties did not belong to his subject to inquire; enough, 
that the officers denied directing them, and thus admitted their illegality 
Dealing with admitted facts, as to a number of executions, the question was 
as to their bare legality, or rather as to their criminality ; and this question, 
and this alone, the Author discussed, declining very distinctly to enter into 
their moral propriety, that being a question turning entirely on fact. 
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by supreme autbority, it'liad legal existence ; and that the 
lawfulness of individiral acts in the execution of it, depended 
on the princif)le of authority ; and that, therefore, all acts 
done within the declared district, under military orders, 
were legal, at all events, if done honestly ; and that, in 
particular, as regarded trials by court-martial, it was enough 
if they were governed, not by the formal rules of common 
law trials, but by the substantial principles of natural 
justice. 

The Author wrote his book in the interval between the 
conclusion of the inquiry by the Eoyal Commissioners and 
the publication of their Report ; and, therefore, his was a 
concuiTent and independent inquiry into the subject. And 
when their Report appeared, a few days before the publica- 
tion of his book, he was gratified to find that it contained 
nothing at variance with the view of the case which he 
had thus ventured to put forth, and very much, directly or 
indirectly, appeared to confirm it. Indeed, the very ap- 
pointment of the Commission, and the whole tenor of the 
Report, appeared to imply that for acts done in carrying 
out orders honestly given under martial law, there could be 
no legal liability (a). 


(a) Thus, with respen^t to the primavj- question, as to the proclamation, of 
martial law, the CommiHsionors said, the council of war had good reason 
for the advice which thej’ gave, and that the Governor was well .justified in 
acting upon that advice, though thej' disapproved of the continuance of 
martial law in its full force to the extreme limit of its statutory operation, 
and to the excessive nature of the punishment inflicted. And with refer- 
ence especially to the trials by courts-marliai, the Commissioners said: — 
“ The number of executions by order of conrts-martial appeared to us so 
large that it became very important to ascertain, as far as we were able, the 
principles upon which the members constituting the courts acted, and the 
sort of evidence upon which their decisions wore pronounced. It would he 
unreasonable to expect that in the circumstances under which these courts 
were assembled, there should bo the same perfect regularity and adherence 
to technical rules which we arc accustomed to witness in onr ordinary tri- 
bunals ; hut there arc certain great principles which ought under no cir- 
cumstances to he violated, and there is an amount of evidence which every 
tribunal should require before it pronounces a judgment which shall afl’ect 
the life, liberty, or person of any human being. Iir the great majority of 

c 2 
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And not only so, but the practical conclusion at which, 
he had amved was confirmed by two successive Govern- 
ments, under the advice of their law officers {a). These 
Gowmmonis distinctly declared, publicly, and in the face 
of Parliament and the country, that all acts done in the 
dcclaied district by military orders, under maitial law, were 
legal, and did not require a bill of indemnity. And this 
conclusion was iwtified by the almost unanimous assent of 
both Houses of Parliament, the Ministers of the Crown, in 
one House declaring the acts legal, and in the other House 
describing the prosecution as preposterous. 

copCo the evidence fiectns to have been unobjeefionabJo in cbaractcr, and 
<juilc stifficieiU to justitj' the finding of the court. It is right also to state 
that the account given by tlic more trvshrortby minesses as to the manner 
and deportment of the members of the courts was decidedly favourable. 
But \rc think it right also to c.iH attention to c.ases in vhich either the 
13rdi7ig or the sentence vas not justified by any ew'dencc appearing on the 
face of the proceedings. And tlien they pointed out that in a feiv cases 
the evidence appo.arcd to (/lem insuflicient to justify the findings, a conclu- 
sion u'liich, as every lawyer knou's, implies no doubt as to their legality; for 
ftt every assircs juries find prisoners guilty of felony against the distinct 
opinion and direction of the judge tlial the evidence is insufficient ; and 
j'ct, even in siicli cases, the judge is bound to, and does pass sentence, for 
the vciy reason that as f/iri; arc judges of fiic facts, the convictions arc 
legal. 

(n) Jlr. Cardwell, the Scerctaty for the Colonics, in liis despatch, de- 
claring the deliberate opinions of Iiis Government upon the vrhole case, 
adopted the conclusions of (ho Commissioners, and as the result, ho wrote as 
follows: — " Her Jlajcsf y’s Government are advised by the law officers of the 
Crown that thce/roctof the Indemnity Act will not be to cover acts done either 
by the Governor or by subordinate officers, unless they arc such as (in the 
c.aso of t he Governor) he may have reasonably and in good faith considered to 
bo proper for the purpose of putting an end to the insurrection, or such as fin 
the case of snhordinales) have boon done under and in conformity with the 
orders of superior authority, or (if done without such orders) have been 
donc'in good faith and under a belief, re.asonably entertained, that they 
were proper for the Buppression of the insurrection, and for the preservation 
of the public peace in the land. As regards all acts done hj or imder 
militarij authorUy, her Majesty’s Government are advised that the joroclama- 
iion of martial law under the Island Statute of 1S44 operated within .the 
proclaimed district to give as complete an indemnity as the Indemnity Act 
itself. But for any acts done beyond the proclaimed district the authority 
of the Act of 1844 and of the proclamation is inapplicable. Civilians 
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The country, therefore, -were not surprised when, after a 
bench of magistrates had declined to commit the Governor 
upon a charge of murder, even in a case in which he was 
alleged to have been personally implicated, by sanctioning 
the execution, the’ Lord Chief Justice of England, upon 
an indictment against the military officer in the same case, 
at the close of an elaborate charge, in which he avowed 
himself in. doubt upon the subject, in effect directed the 
grand jury, in accordance with the authorities (a), that if 
they thought the accused had acted honestly, and under an 


vho may have acted lond fide forlhc suppression of the rebellion, although 
witliout military authoritj', would have a protection secured to them by the 
Indemnity Act which they might not obtain from the mere operation of 
martial law.” The law officers of the Crown at that time were Sir Eoun- 
dell Palmer and Sir R. R. Collier. The succeeding Government were 
advised by Sir H. Cairns, Sir J. Roll, and Sir "W. Bovill ; and they being 
questioned in the House of Commons, deelared, after due deliberation, 
that all the acts done under military orders, or by courts-martial, were 
legal. And the Secrctarj’ of State for the Colonics, in the House of Lords, 
declared that a criminal prosecution under such circumstances would bo 
preposterous. 

(a) It is certain, said Lord Chief Justice Dc Grey, that no man ought to 
suffer criminally for an error in judgment {Miller v, Scares, 2 Sir William 
Rlaokstone’s reports, 1144). So the case of Wall v. Macnamara, cited, 1 
Term. rep. 636, an action against the Lieutenant-Governor of Senegambia 
for imprisoning him for disobedience of orders. Lord Manslield said: — ^"In 
tr3-ing the legalitj' of acts done by military officers in the exorcise of their 
duty, particularly beyond seas, where cases may occur without the possibility 
of application for proper adricc, great latitude ought to be allowed, and 
they ought not to suffer for a slip of form, if their intention appears to have 
been upright. The principal inquirj' to be made bj' a court of justice is, 
Imo the heart stood. And if there appears to be nothing wrong there— 
great latitude will be allowed for misapprehension or mistake.” This 
seems the meaning of Lord Chief Baron Macdonald in Governor Wall’s 
case:— “When a well-intentioned officer is at a great distance from 
bis native country, and it shall not appear that circumstances arise 
which may disturb and alarm the stronyest mind, it were not proper that 
strictness and rigour should be required, where you find a real, true, and 
genuine intention of acting for the best for the sake of the public. He is 
not in a position for getting assistance and advice •, and if in those circum- 
stances he should be somewhat thrown off the balance of his understanding, 
and does not exceed greatly the lino of his duty, allowance for such circum- 
stances ought to be given him.” 
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honest and reasonable belief of authority; they should dis- 
miss the case. This is stated to be the effect of his direc- 
tion, for, although in sotae passages of his charge he 
appeared to leave to them the' question of the legality of 
martial hw (a), yet that would be entirely a question of 
pure law ; and it would be so contrary to principle and 
precedent to leave to the jury matter of law, that it is to 
be presumed he intended, coupling it, as he did, with the 
candid avowal that his mind was left in doubt, to indicate 
to them that they ought to give the accused the benefit of 
that doubt, and determine the case, substantially, on the 
issue of honesty. 

The legal and military professions were prepared to 
receive, with deference, any exposition of the law which 
might be laid down by so exalted an authority as the Lord 
Chief Justice of England. And the length of time which 
has elapsed since the unhappy events occurred which came 
in question, and the ample elucidation the law had re- 
ceived (6), in publications and forensic discussions, and the 


(a) The Lord Chief Justice appears to have told the jury there Tvero tivo 
questions : one as to the legality of martial law as applied to civilians, the 
other as to the honesty of its application, in. the particular case, and in 
terms left the question thus ; Was it legal? and if so, was it honest ? It is 
conceived that the first would be a question of pure law, not for the jury ; 
and that the other question should have been, not if it was legal, was it 
. honest, but if it was not legal, was it honest ; and under a sufficient colour 
and belief of legal authority to take away that character of felonious and 
malicious homicide, which is essential to constitute the crime of murder. 
And as to leave pure law to the jury would be unprecedented, and the Lord 
Chief J ustice avowed he was in doubt ; surely he must have intended to leai’e - 
to them substantially the question of honest belief in, and colour ofj authority. 

(J)] The Author’s book had been published many months ; the matter 
had been argued with exhaustive ability on the other view of the subject, 
by his learned friend Mr. PitzJames Stephen, whose able arguments con- - 
corning all the authorities had been published ; and other gentlemen of 
ability had written largely on the subject, so that all the materials for 
judicial decision had been for months before the mind of the Lord Chief 
Justice ; during the whole of which time he must have known that, in all 
probability, the matter must come before him, and he had all that time 
ample opportunity for disousrion with his learned brethren; so that there 
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opportunity thus afforded for research and for reflection, 
naturally induced the expectation of some clear and 
decided declaration of the law upon the subject. The 
professions, however, were doomed to be disappointed ; for, 
though the charge dealt so largely in denunciation of 
doctrines laid down, or supposed to be laid down, that 
it was popularly taken as decisive, it really was utterly 
indeterminate and indecisive ; it laid nothing down clearly 
and positivel}’- on the subject : it appeared even to leave 
the matter of law to the jury ; it avowed a state of entire 
doubt ; and, indeed, assigned this as a reason why bills for 
murder should be found, in order to put the matter in a 
^ train for solemn determination (a). 

The Lord Chief Justice laid down, indeed, one j^roposi- 
tion of law (6), at which the Author was startled, and which 


never vas an occasion when the -world were more entitled to e.xpcct a clear 
and decisive declaration of tbe law. Yet, thougli there was much denun- 
ciation of law laid do^^l by others, there was no positive declaration of 
law laid doAvn by the Lord Chief Justice. And it must be observed that 
the mere denunciation of propositions laid dotvn by others, involves really 
no declaration of the law at all ; it merely goes to the terms and expres- 
sions of particular propositions. It lcavc.s what the law really is, just 
where it was before. It simply amounts to this, that a particular writer is 
more or less inaccurate, a matter of entire unimportance. 

(a) This, it is conceived, for reasons already mentioned, was an entire 
error. Tlie law could not have been laid down definitively and decisively, 
nor with the least Satisfaction to the public. 

(i) The Lord Chief Justice says, that “ wo must bear in mind that we arc 
not dealing with cases in which it is admitted that man cannot be put to 
death or pimisiicd, without some fonn of trial. We are not dealing with 
the case Of rebels killed on the field of battle, or put to death afterwards, 
without any trial at all. A rebel in arms stands in the position of a public 
enemy ; and you may kill him in battle, or refuse him quarter, as you may 
a foreign enemy (Charge, p. 2o).” The Author was not aware that it was 
according to the usages of war to refuse quarter to an honourable enemy ; 
but bo that as it may, ho ventures to declare that, beyond all doubt it would 
be contrary to common law to slay a rebel who surrendered Iiimself 
prisoner. All authorities of our common law laj' it down that, if a rebel 
or traitor c.an bo taken, he must bo taken, and is entitled to legal trial. It is 
only when a felon cannot bo taken, or resists apprehension, or is in actual 
conflict, that he can bo lawfully killed. And even under martial la-\v the 
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he ventures to declare is not law. In this and other 
passages, the Lord Chief Justice seems to have- been 
willing to admit everything but the 'nio/thc of martial law, 
and to allow of it under the name of common law. It 
is very -necessary, however, to distinguish what may and 
may not be done at common law, or worse evils may follow 
than any which could result from the declaration of martial 
law, under responsible authority, and a paramount necessity. 
The Lord Chief J ustice seems to have lost sight of these 
distinctions, and in his anxiety to avoid the name of martial 
law, to be ready to sanction things, in the name of common 
law, which both martial law and common law alike w’ould 
condemn. Over and over again the Lord Chief Justice, in 
effect, coacedes sU that martial ^a?r iaroJres, and some- 
thing more ; and though he will not admit it in name and 
in terms, yet, on the other hand, he nowLere ventures dis- 
tinctly to deny it. 

For it is most remarkable, that after such long time for 
consideration, and with such ample materials for judgment, 
the Lord Chief Justice, Avith views evidently most adverse 
to martial law, could not venture, anywhere throughout his 
elaborate charge, distinctly, and in clear terms, to declare 
it to be illegal. That is to say, he nowhere lays it down, 
in clear and distinct terms, nor indeed in any terms, that, 
for the suppression of a rebellion of civilians, martial law 
may not be applied to civilians. He might well hesitate to 
lay that down, as it -would come to this, that it may not be 
applied for the suppression of rebellion ; for,- of course,- in 
a rebellion of civilians, as there are no rebels but civilians, 
if martial law cannot be a2Jj)licable to them, it is not 

Author ventures to say that it would be contraiy to those usages of war 
ivhich should regulate it, to shay prisoners in cold blood, except under the 
pressure of some imminent present necessity, without B(>me trial ; for it is 
well known that, ip cases of rebellion, many are less guilty than others— 
they have been compelled to join ; or have done no actual mischief; and 
humanity and policy alike dictate some degree of discrimination, even in 
^he terrible severities of martial law. And this requires inquiry. 
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available at all. ISTay, it may be added, that not only does 
the Lord Chief Justice nowhere venture to deny this, but 
he virtually admits it ; for he admits that when a statute 
simply enacts, that martial law may be declared, without 
more, it does mean the application of martial law to 
civilians (although he thinks it is regulav military law, 
which, as will be shown, is impossible), and as, when a 
statute uses a phrase already used and known, without 
defining it, or altering its meaning, it can only be inter- 
preted in the sense in which it was pre^dously used and 
understood. This admission by the Lord Chief Justice 
virtually amounts to an admission that martial law luid 
been so understood (a), as clearly, and beyond all doubt, it 
liad, accoixling to the numerous authoiities already cited. 

The language of the Lord Chief Justice, in some pas- 
sages of his charge, appears to imply that an arbitrary 
power is supposed of suspending at pleasure the constitu- 
tion of a country or a colony. No one has ever, that the 
Author is aware, imagined such a power. All the authori- 
ties upon the subject suppose, and he has throughout 
assumed, that the constitution, or the ordinary course of 
law, is de facto suspended by the rebellion, or the state of 
war. If it is not so, then martial law ^rould not be lawful ; 
if it is so suspended, then it is practically useless to discuss 
whether it is lawful, for it is dictated by a paramount 
necessity, rising above all law. But, in the view of the 
Author, the authorities establish that in such case martial 
law is recognized by the common law itself, and the Lord 
Chief Justice nowhere ventures -distinctly to declare that it 

(a) It iMd porhiips occurred to the mind of the Lord Chief Justice that 
this was an admission which virtually concludes the controversy,, and 
accordingly in his printed charge ho tries to avoid it, by suggesting a doubt 
whether his original idea was correct, that “martial law” in the statute 
meant martial law in this sense ; and he eagerly adopts a suggestion that 
it meant putting the militia under martial law 1 But they are nlrc.ady 
under it, when c.alled out and employed ; and moreover, it is a queer way of 
putting down a rebellion to declare marli.al Law, not against the rebels, but 
against the loyal soldiers of the Crown. 
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is Dot,. But as it is admitted on all hands that there is 
and must be a power to do all that is necessarj for the 
safety and protection of a country ot colony, and it follows 
therefore that, if the cour.se of ordinary law is de facto sus- 
pended, so that it cannot have its course, the measures of 
war must be resorted to as against all who are in opposition 
to it j and this, in effect, is martial law (a). 

. • The Lord Chief J ustice does indeed lay it down broadly 
and clearly (b), that there' can be no exercise of martial law 


(a) The Author was careful iu his book to lay down, that it is not from 
the declaration of martial law, but from the rise of the rebellion, a rebel- 
lion so formidable as to stop the course of law, that the operation of martial 
law began ; that it operated only as declaring a state of things already 
fisting, the suspension of ordinary law. And when it is said, as it is by 
the highest authorities, martial law is the suspension of ordinary law, what 
is meant is, that it implies the fact of such suspension. 

(b) " If it bo true that j’ou can apply martial law for the purpose of sup- 
pressing rebellion, it is equally certain that you cannot bring men to trial 
fcr.treason under martial law after a rebellion has been suppressed. It is well 
established, according to the admission of everybody, even of those who go 
the farthest in upholding martial law, that the only justification of it is 
founded on the assumption of an absolute necessity, a necessity paramount 
to all law ; and which, lest the commonwealth should perish, authorises this 
arbitrary and despotic proceeding ; but it never has been said that martial 
faw could be resorted to when all the acts of rebellion had. passed aioay, and 
order .and tranquillity had been jestored, for the mere purpose of trying and 
punishing persons when there was no longer any sufficient cause for with- 
drawing from the ordinary tribunals and ordinary law ” (Charge, p. 29). 
No doubt ; but here it will be observed that the Lord Chief J ustice plainly 
implies (1) that there may be a paramount necessity which will justify 
martial law ; (2) that where there is such a necessity, it is paramount to all 
law— it is arbitrary and despotic — ^whicb is all that was ever contended. 
Elsewhere, the Lord Chief Justice saj's, “ Would the Crown in ease of 
rebellion have power to govern the army independently of the Mu- 
tiny Act ? For instance, to declare offences capital w'hich are not made 
so by the Act 1 Would the Crozm have power to place the subject wider 
martial laxo ? These are grave questions. Their solution is only to be found 
in a recurrence to first principles ’’ (Charge, p. 69). The Lord Chief Justice 
does not, go further. He had, indeed, already solved these questions, by 
reference to the “ first principles ’’ of necessity. The Author has endeavoured 
in the ensuing pages simply to cany out that solution of the question by a 

recurrence to first principles and judicial decisions. ^ 
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after a rebelliou is over, or merely for the purpose of trial 
and punishment of the rebels, hut that was, as he himself 
says, never doubted, and there is a marked contrast be- 
tween the clear and positive terms in which he lays down 
that, and the entire absence of any such distinct denial of 
the lawfulness of martial law for the suppression of rebel- 
lion ; added to which the terms in which he speaks of the 
latter, almost imply an admission, to say the least, not only 
of the possibility of its legality, but of its positive legality, 
■when under an existing necessity, paramount to all law. 

And it is, the Author thinks, deeply to be regretted that 
the Lord Chief Justice, though he nowhere ventures to 
declare martial law for the suppression of rebellion to be 
illegal, yet it should have produced the impression that 
it was so ; although, after such ample opportunities for con- 
sideration and research, he has not discovered a single 
atom of authority in supjiort of the proposition, which 
he does not, therefore, anywhere venture to lay down, that 
martial law, for the suppression of rebellion, is not lawful. 
Instead of that, the Lord Chief Justice has travelled into 
a variety of irrelevant topics, and accumulated instances in 
which martial law was resorted to, oiot for the suppression 
of rebellion ; cases where there ■was no rebellion, and where 
rebellion was over, and in ■which, therefore, of course, it was 
illegal. But he cites no authority against martial law for 
the suppression of rebellion. And he nowhere meets and 
faces the case of a rebellion, such as defies all or any means 
of suppression ; and he nowhere lays it down, either in 
clear and explicit terms, that in such a case martial law is 
not lawful, or that it is. He has simply denounced a 
writer who maintained that it ivas so. If the Lord Chief 
Justice had laid down clearly that it was not so, and had 
contented himself vdth so doing, the Author — although his 
own ^dew of the law would have remained the same — 
would have deferred to such authority. But as the’ Lord 
Chief Justice, while, on the one hand not venturing to lay 
that down, nor, indeed, to commit liimself to any definite 
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proposition at all, lias denounced the Author in no measured 
terms ; and has almost challenged him, from the judgment 
seat, to come forward and vindicate his views ; he does not 
feel that there would be any presumption in his attempting 
to do so ; and, indeed, it would almost appear that he 
owes it to the Lord Chief Justice and to himself to do so. 

The Lord Chief Justice seems to have supposed, and, 
indeed, suggested to the jury that they should find a hill 
for murder on the ground that the legality of martial law 
might be, tested and determined (a). But this view 


(a) The Lord Chief Justice, in the course of his charge, said, “ Therefore, 
if 7/ou should be of opinion that this is a case in irhich the n-ant of jurisdic- 
tion is either established, or is so far left a matter of question as that you 
think those vho have exercised it ought to justify Tvhat they have done 
before a jury of their countr 3 ’men in an English court of justice, "(vhere 
every question iviU be carefully sifted, and the law carefully ascertained and 
determined upon the most mature judicial deliberation, then, I say, how- 
ever sorry we may be that gentlemen who have intended to do their duty, 
and who believed themselves to have been acting under a' valid authority, 
shoufd be made amenable at the bar of a criminal court for the crime of 
murder ; yet, if they have taken upon themselves to put a fellow-subject to 
death without lawful authority, they must be content to stand by the con- 
sequences of what they have done. If, in the exercise of an assumed power 
they have, in putting this man to death, done that which the law will not 
justify them in doing, they must be amenable to the laws of their country.” 
The Author ventures to protest against this doctrine, as utterly irre- 
concileable with legal principle or with the ’weight of authority. Mur- 
der is not mere illegal killing, or the indictment would aver that A. 
wilfully and unlawfully killed B. ; whereas that,' as every la^vyer knows, 
would be bad even after verdict. Murder is the killing another, “felo- 
niously, wilfully, and with malice aforethought ; " and though malice 
does -not certainly mean merely personal ill-nill, it clearly means some 
bad motive or feeling; and feloniously means at the least wickedly, 
which indeed, in old indictments, is alleged by way of explanation or inter- 
pretation of the other epithet. Now in almost all cases where one kills 
another unlawfully and wilfully, it is done wickedly and with bad motive ; 
and therefore the impression naturally might arise that wilful and illegal 
killing must be murder as a matter of law, where in nine cases out of ten 
it would be in fact. And the Author avows that he at first entertained this 
idea, and that one or two passages in his book countenanced it. But a 
closer consideration of the subject and examination of the authorities, has 
satisfied him that it is fallacious. The older text writers put numerous 
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involved tlie assumption that, on an indictment for mur- 
der, the simple question would he legality or illegality. 
But this, the Author ventures to think, was a great fallacy, 
and he does not think thatj upon consideration, it will be 
found that a wilful and illegal homicide is necessarily 
murder. He ventures rather to think the law is, that a 
homicide ivilfiilly illegal, that is, knowingly or culpably 
illegal, is murder, not that the mere illegality of the act 
makes it murder; the question, he conceives, would be 
whether, if there was such a colour of authority, i.c., such 


instances of illegal killing first as cases of murder, but they are all cases of 
wilful illegality ; i. c., cases in which their legality was hnoion. So it is of 
the case put by Coke as to martial law; ns, that it is murder to hang a man 
by martial law in time of peace. For a man must know that this is illegal ; 
it is clearly so. Otherwise, if there were rebellion, and the man acted 
under orders, and it was not time of peaec, oven altiiough the judges on 
strict consideration should hold that it was not time of war, so as to justify 
martial law. That ease is never put as one of murder. Nor the case of a 
judge of assize sitting by some mistake without a commission. The 
maxim igjwrantia legis non cxcusat does not apply where the question 
is as to felonious malice, not of justification or excuse. There can be no 
felonious malice where there is an apparent legal authority. Thus, in 
Poster's Crown Law, after saying there must be malice either express or im- 
plied, he says, “ I believe most, if not all, Iho cases in which our books are 
ranged under the head of implied malice, will, if carefully adverted to, be 
found to turn upon this single point, that the fact hath been attended 
with such circumstances as carry with them -the plain indication of a 
heart regardless of social duty, and fatally bent upon mischief (p. 257). 
Speaking of the responsibility of the judge who pronounces, and of the 
officer who executes a sentence, a great writer says : — “ If the person who pro- 
nounced the sentence had no colour of authority at all, it is undoubtedly 
murder in him and in the person who hnoxoinghj executed such a sentence. 
But if there be but slight colour, and the judge acted bond fide, and undera 
belief, though mistaken, that he had competent jurisdiction, he could not, 
I think, be guilty of murder {East's Pleas of the Grown, 95). It is true 
that it is laid down in Pussell on Crimes, that if any one person wilfully 
and illegally puts another person to death, that act js, pirimd facie, murder, 
unless it can be reduced either to manslaughter or excusable homicide, the 
proof of which lies upon the party who caused the death. But to reconcile 
this with the older authorities and with legal principles it is .necessary, 
and only necessary, so to read it, as to apply the wilfulness, not merely to the 
act, but to the illegality. 
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appearance of it, a man reasonably miglit believe be bad 
autbority, and whether be acted honestly in the belief of 
such autbority. Otherwise, it is obvious the law would be 
in opposition to moral feeling, and sound sense and reason, 
and be has more than once beard a great judge lay it 
down that, in matters of criminal law, if a certain view is 
unreasonable, it can hardly be law. Upon this view, as 
the parties had acted under the authority of an Act of 
Parliament, and under orders from the highest civil and 
military authorities, it follows that they could not, indepen- 
dently of any bill of indemnity, be criminally liable, unless 
they acted with bad motives ; and, therefore, the prosecution 
could not possibly, Avhatever the verdict, have determined 
anything as to the legality of martial law. 

These considerations are strong to show that the question 
of legality can practically never be settled by judicial deter- 
mination, seeing that, if men in authority have acted 
honestly in a great public emergency, no jury will be 
lilcely to find against them in any proceeding,- civil or 
criminal, added to which, there is certain to be (as there is 
in the Jamaica case), a bill of indemnity. 

There is, indeed, one expression of opinion on the part 
of the Lord Chief Justice, in which the Author ventures to 
say he thinks most .persons wiU entirely concm’ (a), viz., 

(a) " There are those rvho, though satisfied of the illegality of martial lav, 
hold nevertheless that a Governor or other officer invested vith executive 
authority from the Crovn, is bound in case of necessity to put martial lav 
in force, and trust to Parliament for a statutory indemnity. To my mind, 
the exercise of martial law cannot be put upon a worse footing. No man 
ought to be placed in the position of being called upon knowingly to 
violate the law. The only legitimate purpose of an Indemnitj' Act is to 
protect a man when placed in trying circumstances, and called upon to 
exercise a doubtful and ill-defined power, has gone, as is very likely to 
happen in such a case, in ignorance or haste, but not intention-ally, beyond 
-the limits of the law. If the legality of martial lav be doubtful, and it is 
deemed desirable that there should be power to resort to it in great 
emergencies, let that power be reco^ised or established by Parliament. 
But in that case, let us hope that the exercise of martial lav viU be placed 
under due limitation, and its administration fenced round by the safe- 
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thal the Governors of colonies or dependencies ought not to 
be left to act upon their own responsibility, trusting to bills 
of indemnity ; but that the power of declaring martial law, 
for the suppression of rebellion, ought, if doubted, .to be 
declared and defined, and its e.vercise regulated and 
restrained, if necessary, by Acts of Parliament, or of 
the Colonial Legislatures; or by instructions from the 
Grown. 

.And although on a recent occasion, with reference to 
cases of local Acts, which, without any limitation or 
restraint upon the exercise of martial law, might appear 
to encourage Governors in declaring it without ade- 
quate necessity, the Colonial Secretary issued des- 
patches (a), in wliich he condemned such local acts ; 


guards vliicli u'cro wisely provided by the Irish Act of 1833 (Charge, p. 75). 
And clsewlicrc the Lord Cliicf .Tusticc .saj’s, " In case of need, a wise 
Government would probably have recourse to Parliamentary authority for 
llic purpose ; the more so, as then such restrictions and conditions can bo 
placed on tlic exorcise of this anomalous jurisdiction as may arise in the 
observance of those things which arc essential to justice” (Cliargc, p. 531). 
Tho Autlior may be permitted to observe that the above ideas as to the true 
scope of a bill of indemnity arc precisely those which ho vcnlurcd to ex- 
press in the preface to his work. 

(a) Tlic following circular despatch by Lord Carnarvon to Colonial 
Governor.^, dated Jan. 30, 1SC7, on the subject of martial law, has been 
presented to both Houses of Parliament by comm.and of Her Majesty: — 
“ Sir, — Although I do not know that there exists in the colony under your 
government any law authorising the proclamation of martial law by the 
Governor, I think it advisable to communicate to you, for your infomation, 
and if ncccssarj’ for your guidance, an extract of a despatch addressed by 
me to the Governor of Antigua, in which I have staled the views of Her 
Majesty’s Government on this subject: ‘ An enactment which purports 
to invest tlio Executive Government with a permanent power of sus- 
pending the ordinal^' law of the colony, of removing the known safe- 
guards of life and property, and of legalising in advance such measures ns 
may be deemed conducive to the establishment of order, by the military 
ofTicer charged with the suppression of disturbances, is, I need hardly say, 
entirely at variance with tlic spirit of English law. If its existence can in 
any case be justified, it can only be because there exists such a state of 
established insecurity as renders it necessary for the safety and confidence 
of the well-disposed that, in times of national emergency, the Government 
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and which contained some expressions apparently giving 
a, countenance to the view tlius repudiated by the Lord 
Chief Justice; it is probable that, upon reflection, those 
expressions would be corrected by his sounder opinion ; and 
perhaps no more was intended than that the Governor 
sljould act upon Ids responsibility, and that if a bill of in- 
demnity should be uecessarj', as it might, even assuming 
the legality of martial law, for any unintentional error, 
there should not be a wholesale indemnity beforehand. On 
that construction the views- of the Colonial Secretary and ’ 
the Lord Chief Justice would substantially concur. 

So far as it is possible to extract any definite pro- 
positions on the subject from the charge, the proposi- 
tions it presents are these ; That martial law means 
merely the common law right of resistance to actual in- 
suiTection — i. e. nothing ; or the application to civilians of 
regular military law, which is impossible, seeing that 
this military law exists only, bj' statutes, which are 
expressly limited to soldiers .of the crown, Tn either 


should possess this c.’ctraordiuarj' facility for 'the suppression of armed 
rebellion. But whatercr apprehensions or di.sturbances Ti-hioh may exist 
in any of Her IVIajcstj’s colonies, it is certain that no such chronic insecu- 
lily prevails in any of them, and in no colony, therefore, should the 
power given by the present law to the Governor of Antigua be suffered to 
continue. I think it, therefore, necessary to repeat the instructions given 
by my predecessor, and to request that you will cause to be submitted 
to the legislature an Act repealing so much of the law as authorises 
the proclamation of martial law. I have only to add, that in giving 
these instructions. Her Jlajesly’s Government must not be supposed to 
convey an absolute prohibition of all recourse to martial law under the 
stress of great measures, and in anticipation of an Act of Indemnity, The 
justification, however, of such a step, must rest on the pressure of the 
moment, and the Governor cannot by any instruction.^ be relieved from the 
obligation of deciding for himself, under- that pressure, whether -the re- 
sponsibility of proclaiming martial law is or is not greater than that of 
refraining from doing so.’ The last passage appears to contain the 
pith and true meaning of the ' despatch. The Act of Indemnity 
alluded to may be' merely an Act such as is almost always required 
for casual unintentional illegalities, Bucli as the Lord Oinef Justice 
alludes to. 
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vievr the declaration of martial law becomes an absurdity, 
for it is a declaration of things which already exist, and 
one which cannot possibly be applicable (a). And in either 
view the recommendation of the grand jtxry, that martial 
law should be more clearly defined, would become nugatory 
and unmeaning, for in such view there is no such thing as 
martial law. To be anything, it must be absolute. 

For this very reason, more than half a centur}* ago, the 
East India Company had wisety framed- regulations, defining, 
regulating, and restraining the exercise of the undoubted but 
terrible power of martial law (6 ) ; more than thirty years ago, 
as already mentioned, Parliament did this for Ircland. 
l^lore than a quarter of a century ago, the suggestion was 
thrown out, in a military work of high authority, that the 
exercise of martial law in time of rebellion, in our foreign 
deiicndcncies, should be regulated and restrained ; but it 
W’as not done, and military commanders were left to 
act on their own disci-etion ; and then the Governor and 
officers, who, left without regulations or directions, did their 
best to save a colony in a terrible emergency, w^ere to be 
arraigned as murderers, because it was said that they had 
not exercised due control (c). It was, therefore, most wise 
and just that the grand jury, if they believed there was 
such a power as martial law, should desire that it be more 
clearly defined. 


(a) It lins been nlw.avB bold, (1ml regular milHary law only ajiplics to the 
soldiers of the Cromi (vide JJradtnf v. A rlhur, 4 B. & C. 2D2), and it would 
indeed ho n, new doctrine that the terms of statutes, expressly limited to a 
particular class of persons, could by proclamation bo applied to others. 
This is a legal impossibility; nothing but a statute can extend a statute, 
and there must bo a positive explicit cn.nclmCnt that the former statute 
Bimll apply to other classes of persons. Proclamation of martial law in 
time of rebellion, whotlicr by statute or olliorwise, may have some cfiect or 
no effect, but it cannot possibly h.avc that cfiect. If it lias any efiect, it 
must be that which all writers describe it to have, viz., the cstablislnncnt 
of something wliolly abnormal and arbitrary. 

(&) Fi'rfc ante, p. 6 ; ct vide Hough's MUilarg Law, in which will be 
found tlie Regulation on the Buhjeet already alluded to. 

(c) The very fact that P.arliamcnt considered it necessary in tiiis Act to 

D 
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The Lord Chief Justice declai’ed his concurrence in that 
recommendation, and does not appear to recognize in it 
any inconsistency with his own views. But if the view 
which tlie Lord Chief J ustice appears to adopt is correct, 
that martial law (ft) is the application of regular military 
law, then of coui'se it does not require to be more clearly 
defined, for it is already as strictly defined as it possibly 
can be. But if it be, as all authorities declare it to be, 
absolute military authority, then, indeed, there is great 
need for definition and regulation, and in all that the Lord 
Chief Justice says on that head, no one more heartily 
concurs than the Author ; and he would udllinglj'^ contribute 
any assistance, in the way of suggestion, to cany out the 
recommendation. 


provide regulations for courts-martial in time of I'etellion, .appears plainly 
to imply the belief of Parliament, that under martial law there might be 
such courts-martial on civilians, and also that unless statutes so provided, 
these courts-manial would not be subject to strict regular military law ; or 
otbcrwisc these regulations would have been unnecessary. It may bo 
observed licrc, that the Lord Cliicf Justice is under an error in supposing 
tliat in the Ceylon case the courts-martial were regularly constituted under 
tbe Articles of U'ar ; on tlje contraiy, the chief ground of complaint was 
that they were not, and it w.as on that occasion the Duke of IVellington 
said martial law was arbitrary. In order to repel that objection, the Lord 
Chief Justice tries to distinguish Ceylon as a Crown colony, though 
elsewhere ho appears to be under tbe impression that British subjects cany 
the common law with them j and if so, the distinction of a Crown colony, 
w]}ich only has regard to the form of government, can make no difference. 
If, however, all the high authorities referred to are right, martial law is 
recognised even by the common law of England, so that this distinction, 
oven if it exists, is not now at all material. The same observation applies 
to the elaborate argument of the Lord Chief Justice, directed to show that 
tho common law previouslj- in Jamaica, and it is still more irrelevant, 
because there is a statute in that colony cxprcsslj' authorising martial law. 

(a) The Lord Chief Justice had not observed the Jeg.al impossibility of 
extending regular military law, which by statute applies only to 
soldiers, for which reason all authorities carefully distinguish regular 
military law from “martial law” (ride MacArthur, Simmons, pd 
Chancellor Kent, cited mite). But a little reflection would h.-ire shown 
him that the .application of this regular militaiy law, in time of rebellion, 
is practically .as impossible as it is legally, so; for in distant colonies and 
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But, tlien, this necessarily involves and implies that there 
is such a thing as martial law, as distinct from common 
law, and from all ordinary law, municipal, or military. 
F or ordinary law is regular and well-defined already, and 
needs iro clearer definition j and if such a thing as martial 
law docs not exist distinct therefrom, it cannot be defined. 
Bui if, as the highest authorities, legal, military, and con- 
•stitutional, have always laid it down, it is the suspension of 
civil jurisdiction (a), as declared by the Koyal Commission, 


dependencies, ivlicrc the necessity for martial law is most likely to arise, it 
would bo impossible to carry out the requisitions of regular military law, 
on account of tlio deficiency of officers of the proper rank to form courts- 
martial according to tbc rules. This, however, is no reason wliy this 
regular miUtary law should not, as far as it is applicable, be made the basis 
of regulations on the subject ; and it is remarkable that a quarter of a cen- 
tury ago this suggestion was thrown out in a military work {Hough’s 
Military Law ) ; in wiiich it is suggested that courts-martial, in time of 
rebellion, slionid be constituted as under the Irisli Rebellion Act. “Tiicrc 
may be various acts, siicb a.s circulating papera, c.xciting disaffection, &c., 
wbieh should be defined, and the punislimcnt laid down. They might be 
tried by military courts, but general courts-martial, say with seven or five 
officers, or even three, if more could not he a-ssemhlcd without incon- 
venicuco. It may Im inconvenient to hand them over to the civil po^Ycr ; 
(he courts 'may bo framed as under tbc Irish Suppression Act of 1S33 ” 
{Hough’s Military Law, 350). 

(«) It is remarkable that tlio Royal Commissioners in the Jamaica case, 
incidentally and indirectly, l)iit not the less distinctly, defined martial law, 
and defined it in tlic words of the great constitutional historian, ITallam, 
as " the BHspcn.sion of civil jurisdiction,” and as virtually arbitrary ; for, 
after dc.scrihiiig the evils which prevailed during the existence of martial 
law, they said, “'Wc fear that this to a cc-rlain extent must ever bo the case 
wlicn the ordinary law?, framed for the suppression of wrongdoing and 
the protection of the well-doer, arc for a time suspended. The circum- 
stancos which arc supposed to render necessary their susponsioii arc almost 
sure to be such as to excite both fear and passion, and some injustice.” 
And they went on to declare, “ that by Uic continuance of martial law in 
its full force, to the extreme limit of its statutory operation, the people 
were deprived for a longer period than necessary, of tlio great constitutional 
privileges hy which the security of life and liberty is provided ; ” which 
plainly implies that it had lliat effect. And he it observed, that the 
Jamaica Act did not define martial law, but simply allowed and declared 
it, so that whatever it was at common law, it was under the statute. The 
Commissioners, therefore, evidently took the view the Author liad ventured 

D 2 
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and by Wo successive Governments, then, indeed, it may 
be veil that it should, as far as possible, be defined, regu- 
lated, and restrained. 

l^evertlieless, the Lord Chief Justice, probably not 
liaviug observed that the proposition had already been 
virtually adopted b}' the Royal Commissioners, and by the 
Government which appointed them, pronounced the 
strongest reprobation ujjon the Author’s fundamental pro- 
position as to martial lav, which was simply an expansion 
of the doctrine laid down by all the greatest constitutional 
authorities who had ever written or spolcen on the subject : 
— “ Martial Jaw is the suspension of all lavbut the will of 
the military commanders entrusted with its execution, to be 
exercised according to their judgment, and the usages of 
the sendee, with no fixed or settled rules, and not bound by 
the rules of ordinary militar}* law ” (a). The Lord Cliief 

<0 put forth, tlial it is the suspension of nil ordinnrj* Irnv. And tWs view 
was virttmlly adopted by the Government, for the Secretiir}- of State wrote 
thus upon the above p.sssage : “ TJicy agree entirely in the words which 
you have used, that miicli which is now lamented might have been avoided 
if clear and precise instructioiLs had been given for the regulation of the 
conduct of those engaged in the suppression, .and every officer had been 
made to understand that he would be bold responsible for the slightest 
dcparliirc from those instructions. It docs not seem raisonable to send 
oflicerB upon a vciy difficult and parfccfly novel service witiioutinstructions, 
and to leave everything to their judgment.” All tliis plainly implies that 
cvcrj’thing was left to their judgment. 

(a) The Author had simjdy embodied in his test the doctrines laid 
down by the .Tudgc-Advoeatc-Gcncral, Sir David Dundas (vide ante), and 
which he quoted, with others, in a note. The Lord Chief Justice, in his 
ch.irgo, cites tiic whole as the Author’s, and the Author’s alone; and not 
only docs not mention that he li.ad cited, and simply embodied, such 
authorities, hut clearly by his langu.agc implies the contrary : that these 
doctrines were quite novel, and the coin.agc of the Author's brain. The 
works of Hallamand of Chancellor Kent were published many yeare ago, 
and the former defines martial law as the suspension of ciril jurisdiction, 
.and the other as absolute law, “procLaimed by a military chief,” carefully 
contrasting it with ordinary military law. The Lord Cliief Justice, no 
doubt through some mistake of a copyist, left out the word “ ordin.ao' ” in 
the above proposition of the Author's, wliich of course entirely alters the 
sense: as it stood and as it stands above, it is, ho conceives, undoubted 
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Justice declared, that he ‘‘ could find no authority for any 
such doctrines,” and pronounced them to he “detestable, 
mischievous, and despotic.” Yet, in this same passage, he 
cited, as part of the Author s text, quotations from the 
opinions of Judge- Advocates-General ; and a little later, 
in the course of the same charge, he quotes, as the Author 
had done, the ojjinions of Hallam, Lord Campbell, and Lord 
Cotteuham, to the like effect, and he might have quoted 
that of the illustrious Chancellor Kent 

So the Lord Chief Justice, not aware apparently of the 
weight of judicial authority (a) upon which the Author had 
written, condemned certain propositions of his, following 

law, ami is simply a reprodxiclion of tlic opinion of Hallam, and of Kent, 
and of Lord Campbell, and Lord CoUenham. The Lord Chief Justice can 
only say that “ he thinks Jlr. Hallam is in error ; ” hut the weight of 
authority is so ovcnvhclming that ho must not he surprised if people adopt 
another hj'pothesis. 

(a) Thus, ajvcn as to rcytifnr courts-martial, Lord Loughborough says in 
Grant v. Gould, 2 H. Blackstone's rep. C8, that courts-martial arc not 
hound by all the rules of cxidcnco ns courts of law are ; adding, “It would 
ho extremely absurd to expect the same precision in a charge before a 
court-martial as in a conviction before a magistrate.” And they arc 
not bound by all the rules of law, which prevail in the common law 
courts (Ilex V. SuddU, 1 East rep. 327). " The natural leaning of the 
courts of common law,” it was said, “was in favour of prisoners, and 
judges gave way too easily to formal objections on the part of prisoners” 
(Jhid). So as to amount of proof, the common law requires that it should 
be conclusive ; and thus, for instance, Lord George Gordon escaped, although 
the case was clear [Rex v. Lord George Gordon, 2 Doug. 592). But in 
several cases in our courts it has been laid down that there need be no 
formal trial, but only such an honest examination of the case as the circum- 
stances will admit of (^Wright v. Fihgerald, 29 State Trials, 760 ; TFaZi’s 
Case, 28 State Trials, 591). It was in the spirit of these authorities the 
Author wrote. The Lord Chief Justice, without noticing these authorities, 
censured him for so writing in accordance with them, and seems to have 
supposed that the Author meant that substantial proof should be dispensed 
with. Nothing was further from his intention. He was speaking in the 
spirit of' the authorities he cited, and of the dispensation of strict and 
formal rules of proof. Any apparent departure from that principle must bo 
ascribed to miseonception of bis meaning or to incorrectness of expression. 
He distinctly wrote that there ought to be “ the most careful inquiry that 
can be made under the circumstances.” 
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Author does not think that this would be a just consti'uc- 
tion, even of any isolated sentences torn from the context ; 
but of this he is sure, that it would not be the construction 
to be drawn from a fair and candid consideration of the 
entire passages in which they occur ; at all events, 
coupling them with other passages, in which he speaks 
clearly and strongly of the necessity for a grave and care- 
ful inquu-y in every case of capital or corporal punishment. 
But the truth is, that the Lord Chief Justice entirely mis- 
took the scope and object of the Author’s observations 
upon this matter, which was not what should be done, but 
what had been done, and not its propriety, nor even its 
legalit3>-, but its legality with reference to criminal lia- 
hility. And he very distinctly laid it down that, in 
matters of this nature, more especially when human 

the Author might easily have gained a little cheap credit by professions of 
humanity at other people’s expense, he did not think it generous at that 
moment to say anything -which might tend to increase the weight of 
obloquy under -which the Governor and officers wore then labouring. But 
as his ideas upon the subject have been so misapprehended, as wore those of 
the Governor, an account of matters as to which neither of them know 
anything until the enquiry by Commission, ho feels it his duty to declare 
that there are cases in whicli men were executed apparently without 
evidence to connect them with the rebellion — or, indeed, of any crimi- 
nal offence whatever ; cases which (unless there were circumstances not on 
the notes), no man can contemplate -without pain ; and though ho rejoices 
to think with the Commissioners that these cases -svere not only few, but 
-\vcrc the exceptions, yet such cases ought not to occur under a humane 
and careful execution of martial law ; and their occurrence shows a grave 
-Nvant of care, not only upon the part of the particular officers who sat on 
•the court-martial, but, what is far more important, upon the part of the 
Commandcr-in-Chief, whose duty it was, as the Author conceives, and as the 
Commissioners seem to ha-ve thought, to revise and reconsider their findings. 
And it is only justice to the Governor to say, that not only in fact did he 
know nothing of these cases, but that, accerding to the view of the Attorney- 
General and the military Commander, he had no right or power to inter- 
fere ; for which reason the reporis did not go to him, Por the future, this 
is to be- altered ; by the official opinions of the Sccretai-j' of State, and both 
the Governor and the Commander -U’ill be held responsible, upon which, it 
follows that the reports must go to the Governor as well as the Com- 
mander. But it was not so considered at the lime. 
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most monstrous notion, which, of course, receives no coun- 
tenance whatever from the charge of the Lord Chief 
Justice, who indeed said, as the Author had said, that 
there might be a degree of insufficiency, an utter absence 
of evidence, which might, with other ch-cumstances, be 
evidence of that recklessness which, beyond all doubt, 
would be legal malice, and amount to murder. But to 
argue that an execution on insufficient evidence was not 
necessarily murder, nor even necessarily illegal, Avas widely 
different, indeed, from suggesting that executions might 
properly take place Avithout sufficient evidence. In every- 
thing said on that head, the Author presumes to say he 
entirely concurs Avith the Lord Chief Justice (who does, 
indeed, only echo tlie language held in many places in 
Iiis book) ; and he ventures to add, that he would be 
willing to lay it down broadly, that tbe baste and' 
excitement under Avlucb executions under martial law must 
necessarily take place, renders it more important that tbe 
offences charged sliould be opm and overt acts, and that 
the ewdence should be clear and conclusive, and that, 
under martial laAV, cognizance ought only to be taken of 
such cases, and not of cases of doubtful or constructive 
guilt. And such, indeed, seems to have been the intention 
of the Governor and the Commanders, only, through a 
Avant of due sicpervision, the principle was not carried out. 

What the Author had to deal Avith in his former Avork, 
Avas the law of the mattei-, and such law as appeared to 
arise upon a general knowledge of admitted facts, as, for 
instance, the powers conferred by martial laAV, the consti- 
tution and jurisdiction of courts-martial, and their legal 
liability, and the like, and he especially combated the 


Governor (Ev. p. 682). At all events, the Author desires to say that at the 
time he wrote liis book, lie u'as in the same position as the Governor Avhen 
Jic Avrote his despatche.s, that he knew none of those cases, and had only a 
general knoAvIedge of the matter, sufficient for the purposes of legal dis- 
cussion; upon whicli ho presumed the military Commanders Avould see that 
the trials Avcrc reasonably just, and fair, and proper. 
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notion Tvilich, apparently, had got firm possession, not only 
of the j)opular niind, but even of many eminent persons,' 
that the removal of a' man into the declared district, for 
trial for an offence alleged to have been co'm'initted there, 
was necessarily illegal, a notion utterly opposed to one of 
the most elementary principles of criminal jurisprudence, 
that the locality of trial is to be regulated and governed 
by the locality of the offence. Upon these matters, strange 
as it may appear after the denunciations of the Lord Chief 
Justice, there is absolutely no difference whatever between* 
his law, so far as he has declared it, and that which the 
Author ventured to lay down ; at all events, no contradic- 
tion, except upon one point, upon which the Lord Chief 
Justice, it will be obvious, is wrong, viz,, the notion that 
martial law means regular military law. For while, on the 
one hand, the Lord Chief J ustice does not anywhere ven- 
ture to declare that martial law, in time of rebellion, is not 
legal, and in many passages implies that it is, or may be 
so ; on the other hand, he entirely adopts the principal pro- 
positions laid down by the Author, as to its jurisdiction, or 
its execution ; as, that it may, in point of time, extend to 
acts of incitement to the rebeUion, although the party 
migrht have committed no overt act since the declaration of 
martial law ; and that, as regards locality, it is the locality, 
of the act, not of the person, which governs jurisdiction ; 
and that even illegality of anest or of custody does not 
affect legality of trial, if it takes place where, if anywhere; 
the act was in law committed ; and that, as already men- 
tioned, insufficiency of evidence does not necessarily amount 
to illegality or criminality (a). The adoption by the Lord 


' (a) If it did, what would hecome of jurors who find persons guiltj' of 
felonj-, as they often do at the assizes, against the express opinion of the 
judge, that there is not sufficient evidence to justify a conviction ’ The 
Author has himself known this occur several times, and the judge has 
nevertheless felt himself bound to record the verdict and pronounce sen- 
tence upon it, although he disapproved of it. Why ? Because it was nn- 
douhtedly legal, seeing that the jut^ are judges of the fact, and there was 
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Chief Justice of the principal proposition laid down by the 
Author, and the absence of any explicit contradiction of 
any of them, has enabled the Author to endure, with much 
equanimity and resignation, the burden of his disapproba- 
tion. uj)on matters as to which he was simply misunder- 
stood. 

But upon the only point on which thei'e appears to be 
any direct inconsistency between the law of the Lord Chief 
Justice and of the Author ; and on which the Lord Chief 
Justice has laid down the proposition that martial law 
means the application of regular military law, the Author 
has to point out not only that it is absolutely and legally 
impossible (statutes expressly limiting it to soldiers enlisted 
in the service of the Crown), but that the contrary pro- 
position, viz., that laid down by Lord Brougham and 
adopted by Simmons on Court-Martial {a), that rebels in 
arms are liable to be treated as soldiers, and therefore 
liable to such martial law as ajrplies to soldiers in mutiny, 
is clearly established, not only upon legal princij)le, but by 
the very nature of the case ; for no one can deny that they 
are in point of fact soldiens, though soldiers in arms 
against the Crown ; and, that being so, having made them- 
selves soldiers, it is difficult to sec what they have to com- 
plain of, if they are treated as such. And not only so, but 
assuming that the proposition of the Lord Chief Justice is 
as right as the Author conceives it to be wrong, the Lord 
Chief Justice has so strangely mistaken what is the military 

jiirlsdtclion. Ilcnco the Author put tho question as to legality upon that 
foundation, and so does the Lord Chief Justice; and it may be added, that 
although the Royal Commissioners point out direct instances imvhich there 
was not sufficient evidence to warrant the finding (as to which most 
persons probably will agree with them), they do not say a word to imply 
that the sentences on that account were illegal. 

(a) Simmons on Courts-Martial, 95. This proposition is as clear as any- 
thing can bo in legal principle. In Foster on Crown ■ Zatv, and all our 
writers on Crown Law, it is laid down that ai-mod rebellion is war against tho 
Crown ; and this law was laid do^vn by the venerable Lord Chief Justice 
Tiudal in Frost’s case. 
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law upon the subject, that it is upon every point exactly 
the opposite of w'hat he supposes it to be. , And it sug-' 
gests^he strongest reason for a candid and charitable con- 
sideration of the conduct of a Governor or military officer, 
under the pressure and excitement of a terrible emergency, 
to find that the Lord Chief Justice of England, after a 
year and a half for reflection and research, in laying down 
the law upon a charge of mm-der, should fall into such entire 
error, and give a direction to the jury, as to finding a bill, 
upon the theory of a want of jurisdiction, founded on 
notions of military law entirely erroneous (a). 

, If, however, martial law has that meaning, wffiich, ac- 
cording to all the authorities it hitherto has had, then, no 
doubt it is, except in Ireland and India;, left wholly without 


(a) The Lord Chief Justice supposes that in our foreign dominions a 
general court-martial to inflict a sentence of death must be composed of the 
regular number of officers ; but the Articles of T\’'ar make express provision 
for the case, and allow of the court being constituted of only tJiree officers, 
as was done in Jamaica. Again, he tells the jury that at all events it is 
clear the whole thing was wrong, because it was a mi^d court composed of 
naval and militaio' officers. But again, the Articles of IVar expressly pro- 
•\-ide for the mi.xture of officers of the marine and land services. Again, 
the Lord Chief Justice conceives that the oath on courts-martial, being 
always the same, must refer to the Articles ; whereas, it expressly provides 
for cases not coming within the terms of the Articles (as must be the case 
with civilians) by the alternative words, “according to their conscience, or 
the custom of war.” And the Lord Chief J ustice, who thinks the trial of 
civilians for civil offences before military tribunals must be wrong, does not 
seem to be aware that there is an Article which provides that in any of our 
foreign dominions, where there is “no civil judicature in force,” soldiers 
may be tried for civij crimes before courts-martial ; and in Simmons on 
CovLTls-MaHial, this enactment is construed as applying to the case of a 
rebelUon, because when there is thus a suspension of the civil judicature 
it cannot be said to be “in force,” and because rebels in arms are 
soldiers, not the less so, because they are also traitors. The terms of the 
enactment no doubt apply only to enlisted soldiers, but its spirit and prin- 
ciple are only carried out by the declaration of martial law and its applica- 
tion to civilians, in rebellion. For soldiers'are not the less citizens and 
free subiects, and- can orily be deprived of their rights as such on the 
eround of necessity. Again, the Lord Chief Justice implies that courts- 
Lrtial even under martial law are bound by the rules of evrdence under 
our own courts, whereas the contrary has been solemnly decided in our 
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regulation or restraint (a), except, perhaps, that, in some 
colonies, as in Jamaica, conditions are imposed on the 
power declaring, it ; and no doubt it would be well that, 
whether by Imperial Act, or by instructions from the 
Crown, it should be limited, regulated, and defined ; and 
the Author concurs in that 'idew, for the very reason, that he 
believes that, at common law, it is absolute. His former 
work was written to describe martial law as he believed it 
to be. In this, he ventures to suggest how martial law 
may be limited, regulated, and restrained, -with reference 
to the power of declaring it, the acts or offences of which 
it ought to take cognizance, the procedure which ought to 
be pursued, or the penalties which ought to be inflicted. 

Whether, however, this be done by means of - legislation 

o-TO. courts, even if regular courts-martial, in one of the veiy cases he cited 
(Gi-ant Y. Gould, 2 Hen. Blackst. 96). And he will have it that drum-head 
courts-martial in the field are illegal, whereas the contrary is laid dow'n 
in all books of military la-^r, and has been laid down in a court of law 
{Governor Wall’s case, 28 State Trials). 

(ft) The Articles of War, which form thg, only definition of offences 
cognizable by military law, and the Queen’s Regulations, are the only 
instructions issued to the British Army in general ; but as to the Regula- 
tions, they relate only to suppression of disturbances or riots, and the 
Articles of War are in their terms entirely military. They include a 
number which are no offences at all by the common law, and render others, 
which at common law are mere misdemeanours, capital. Thus, for instance, 
the offence of sending intelligence to an enemy, that is, to a rebel, is by 
militarj' law capital. They are only capable of being applied to the case of 
civilians in rebellion, by a sort of rough analogy, aecording to -which, for 
instance, offences cognizable under martial law are— -intelligence with the 
enemy or rebel, concealing lettei-s or messages from or relieving an enemy 
or rebel, mutinous assemblages, and seditious or mutinous words, concealing 
traitorous or mutinous designs, or not endeavouring to suppress them, or 
coming to the knowledge of any intended mutiny or rebellion without 
giving notice thereof, &c. {vide MacArthur on Court Martial, vol. i,). It is 
obvious that in all this, then, there is room for great uncertainty. The 
Author did his best to draw out from first principles, and rude analogies, 
and some authorities, what martial law really was, and if he was inaccurate, 
the fault surely does not lie with him, nor with the military service, but 
with Parliaments and Governments, which have allowed the military service 
to remain under the impression that martial law meant absolute military 
authority. If it is not so, why is it not defined 1 
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or instructions from tlic Crown, they must proceed upon 
some intelligible basis, and must depend upon the view 
taken of martial law. If tlierc i.s no such power in the 
Crown to declare martial law — as all authorities have 
asserted there i.s — llien au}- measure must be legislative, 
and must create such a power before it can be limited or 
dofiuod ; but if there be such a power, then the Ciwvn can 
lijiiit and regulate it. ilgain, if it docs not include, or may 
not include, in cases of great public peril, the power of using 
deterrent measures, b}' .speedy trial and e.vecution of those 
who are detected in aiding the rebellion, as all writcre on 
tin; .subject have .supposed, then such power, before it is 
reg-ulnted, must bo confcn'cd ; but if it does include .such 
power, it may ca'^ily l)e regulated and restrained by in- 
.slructions from tlie Crown ; and it is here, indeed, that the 
scope for regulation chiefly, if not entirely, arises. For as 
to operations iti the field, it is obvious that, in their 
nature, they hardly admit of regulation, beyond the regula- 
tions already in c-vislencc ; and, on the other hand, they 
liardly require regulation; for, of course, those who meet 
the Q.uceti'’s forces in tlic field must take the consequences. 
It is, at all events, only as to the mode of dealing witli 
prisoners that the necessity for regulation mainly, if not 
entirely, arises. And it is here that the difficulty and 
embarrassment arising from want of regulations were most 
felt. 

It is most necessary, witli a view to any future regu- 
lation of the subject, to have regard to what really are, 
according to the highest authorities, the powers of martial 
law. In considei'ing, Iiowever, what martial law maj’’ be, as 
regards ci\'iliaus, it is obvious that it is necessary first to 
settle what it is as to soldiers ; for martial law, in rebellion, 
if it affects civiliau-s, must bo by the application to them of 
that martial law, wlmtcver it may be, which is understood 
as applicable to soldiers. Upon the determination of this 
question must depend the question of pi'ocedure, the con- 
stitution of courts-martial, and the like. The Lord Chief 
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Justice, under tlie notion — opposed to all tlie authori- 
ties (a ) — that martial law, as to soldiers, means regular 
military law, strongly suggests, though he does not venture 
distinctly to lay down, the conclusion that it is so. 

But if martial law as to soldiers is different from ordi- 
nary or regular military law, then its proclamation or 
publication, as against the population in general, must 
mean the same thing. And it must extend to all who are 
in rebellion, or it is nugator3^ But if cinlians are subject 
in such a case to courts-martial, then, as the Articles of War 
do not appl}’’ to them (6), the rules of regular courts-martial 
cannot j^ossibly be applicable to them, and their trials are 
left to the custom of war and natural justice. 

The question, therefore, as to what martial law really is, 

(а) “ Tlic niilUarj' law, as exercised by tlie .authority of Parliament, 
and the jriUiny Act annually passed, together with the Articles of War, 
is not to bo confounded with that diflerent branch of the royal prero- 
gative called martial law, which is only exercised in the emergency of 
invasion and insurrection or rebellion ” tjl/fitvli-Mitr on Cottrt-Martial,\), 
Thus, Simmons states, that courts.martial arc regulated by the Jlutiny 
Act, and the Articles of War, and general orders, and that their pr.acticc is 
moreover regulated oTX]}oinis where that law is silcut, chiefly by the customs 
of war, i.c.i the usages of the British Army {Sinunoiis on Cowl-Martial, 
p. S7). So it is laid down in that work, p. 07, that, “ The proclamation of 
martial law renders every man liahlc to he treated as a soldier," that is, 
amenable to courts-martial under the orders of military authority {Sim- 
mons, 1-1, 07). 

(б) The Lord Chief Justice himself quotes the 152nd sec. of the Articles 
of War, “ That no officer can sit on a court-martial without taking an oath 
to administer justice according to the Articles of War and the Mutiny Act; 
and if any douhl shall arise not cxplaincel bj' the Articles of War, then 
according to his conscience and the best of his understanding, and the 
custom of war in the like cases;” which the’ Lord Chief Justice, in the 
teeth of its terms, interprets to mejvn according to the Articles and the Act, 
whereas it supposes a case where by reason of some doubt tlicy are not 
applic.ablc, which must be so in the case of civilians, for the terms of the 
Articles and Act only apply to soldiers ; and so Simmons explains it, that 
in cases where the Articles arc silent, the officers must be governed by the 
“custom of war.” Now, this must be so in the case of civilians, ns to 
whom there is not a word in the Articles or the Mutiny Act. If, there- 
fore, civLli.ans, in other words rebels, are to be liable to mavti.al law in 
rebellion, and if not, then it is utterly useless, then of necessity it follows 
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or authorises, appears to resolve itself into this : “ whether it 
can be aj)plied to rebels for the suppression of a rebellion 
which cannot otherwise be suppressed ? For it is admitted 
on all hands, that the declaration of martial law can only 
be justified by paramount necessity ; and in a rebellion of 
civilians, unless it can be. applied to civilians, it cannot be 
applied at all. The question, therefore, appears practically 
to answer itself, for, in the only case to which it applies— a 
case of paramount necessity, that necessity admits of no 
argument, and overrides all law. And if it is necessary to 
apply martial law to civilians in rebellion, and regular 
military law is . not legally applicable, because it is by 
statute limited to soldiers, and is not actually applicable, 
because the circumstances of the case will not admit of its 
ajjplication (for which reason war dispenses with it, even 
as to soldiers), what remains, but that they are temporarily 
subject to absolute military law ? Soldiers are not the less 
citizens, and entitled to the rights of citizens than others ; 
and of those rights they cannot be deprived, except upon- 
the ground of a paramount necessit}’", with reference to 
the safety of the community. The same necessity which 
alone can justify their being put under military law 
at all, may well enough be deemed to dispense with its 
formal rules, which, indeed, axe never, in war, applied to 
them, and are not legally or actually applicable. Whether 
the application of martial law is legal, is a question which 
underlies any consideration of rules to regulate or restrain 
it, and must depend on first principles, and on the nature 
of the powers of common law and military law, which the. 

that they, the rules of regnliir military law, cannot possibly be applicable 
to them, and that they are to be dealt ivith, as martial lair nou- stands, by 
the ‘‘custom of -vTar.” Tins is so, it is admitted as to soldiers, in time of 
-R-ar; and there is no great rc.asoa why the loyal soldiers of the Crown 
should he under a more rigid rule than rebels in arms against the sove- 
reign. But then, on the other band, this raises an intelligible ground for 
regulation. The Lord Chief Justice is, the Author thinks, mistaken in 
supposing that in the Ceylon case the courts -were instituted as' regular 
courts-martial. The great objection was that they were not. 
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for Le streniiously insists that martial law, when valid, is to 
be deemed regular military law, in which, for the reason 
all eady given, it is conceived that he is in error j but which 
indicates the due appreciation of the importance of the 
restraints imposed by military discipline and military 
law. - ' " 

So on the cognate subject of trials by court-martial 
under martial law, in the view of the authorities, and of 
the Author, thej’- are to be regarded rather as protective 
of the subject, than to his pr^udice. They interpose 
some breathing time, so to speak, amid the wild excitement 
of the moment, some check upon unbridled massacre, some 
opportunity for reflection and selection, and for the exercise 
of clemency and humanity, and they tend thus, if rightly 
regulated, to the diminution, and not to the augmentation 
of the sacrifice of human life. • It is in that spirit they have 
been spoken of by the courts on all occasions on which they 
have had to allude to them, not merely as a means of 
punishment, but as a restraint or limitation on massacre (a). 
It was in that spirit the Author intended to speak of them ; 
and he has been surprised to find it supposed that he 
meant anything else. The Lord Chief J ustice says that 
quarter may be refused to rebels ; that is, that a rebel who 
throws down his arms and offered to surrender himself 
prisoner, may be slain in cold blood. The Author protests 
against this as contrary to law, and, at all- events, it is so 
contrary to humanity, that he is quite sure (applying to the 
Lord Cliief Justice a larger measure of candour than the 
Lord Chief Justice has afforded to liim), that the Lord Chief 
Justice, though he imagines it may lawfully be done, does 
not mean that it ought to be done. But to prevent its 

{a) Thus the late Mr. Serjeant Spankie, in his admirable comments on the 
Indian Ecgulation, already alluded to, says, that trial by court-martial is 
calculated to prerent militarj- severity in- the field, becoming absolute 
massacre {HougVs' Military Lmo,Zii). So tbe' court in Wright Fitzgerald, 
2S9, Sta. Tri., and in Governor Wall’s Case, 28, ibid, laid it down that there 
ought al-vraj's to be an inquiry, even in the case of open inutin}'. 
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Koyal Commissioners (d), so much valuable instruction and 
monition, that should such occasion ever arise again, as it 

(d) Thus, Mr, Card^vcll, in his hnul dispatch upon the subject, lays down 
in clear terras the governing principles. “ Future good government is not 
the object of martial law. Example and punishment are not its objects, 
its severities can only be justified when, and so far as, they are absolutely 
necessary for the immediate re-establishment of the public safety.” Next, 
in accordance with the Eeport of the Eoyal Commissioners, he laid down 
the great rule, that though the “measures of severity, when dictated by 
necessity and justice, are in reality measures of mercy,” yet, on the 
other hand, “ that the course of punishment should be arrested as 
soon as possible, and should be confined, meanwhile, to ascertained 
offenders, and to cases of aggravated guilt. And that no time should be 
lost in checking, at the earliest possible moment, those measures of instant 
severity which only an overwhelming sense of public danger justifies, and 
in returning to the ordinary course of legal inquiry, and of the judicial 
trial and punishment of offenders.” Further he laid it don-n that when a 
Governor has been compelled to proclaim martial law, “ it is his bounden 
duV to restrain within the narrowest possible limits the severities incident 
to that law, and for that purpose to keep himself constantly informed of 
what^ taking place under it. In the first alarm, of such a disturbance, it 
cannon bo expected that it will be possible for him to restrain all , persons 
acting under martial law within the bounds which his own discretion would 
prescrib'e 5 but if it were deemed necessary to continue martial law, it was 
the duty of the Governor to inform himself of the character of the pro- 
ceedings taken, and to put an end to all proceeding which were not abso- 
lutely necessary, and therefore justifiable on the ground of necessity. Her 
Majesty’s Government cannot, therefore, hold the Governor of the colony 
irresponsible, either for the continuance or for the excessive severity of 
those measures.” Mr. Cardwell, indeed, added with characteristic candour, 

“ I think it is due to Mr. Eyre that I should accompany this observation 
by the statement that, in the instructions to Colonial Governors, no reference 
is made to the possible occurrence of such an emergency as that in which 
he was placed. How far it may be possible to frame general instructions 
which might assist the Governor in the case of future disturbances arising 
in any colony, is a sulpect which will receive careful consideration at the 
hands of Her Majesty’s Government. You have justly obsenxd how much 
easier it is to decide such questions after than before the event, and that 
sometimes the success of the measures adopted for the prevention of an . 
evil deprives the authors of those measures of the eridence they would 
otherwise have had of their necessity.” But it may safely be said that his 
own admirable despatches have gone far to supersede the necessity for any 
such instructions, and that in future Governors having all the advantages 
of these ample materials for guidance, and of the wisdom which, ^ as 
3Ir. Cardw'ell truly says, “comes after the eVent,”must be duU indeed if 
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is to be hoped it ^Yill not, there are ample materials for the 
guidance of Governors of colonies on any future occasion. 

In these despatches, the principle was laid down that the 
Governor wiU be held primarily responsible for the decla- 
ration 'of martial law, and wUl be bound to keep himself 
fully informed of the manner in which it is executed. It 
is the duty of the general in command of the forces 

tliey do not profit by it. Next, be laid it down that if martial law was 
allowed to continue, instructions ought to have been issued to the officers to 
■wliom the actual conduct of the operations was entrusted. And, further, 
he indicated distinctly in a previous despatch the nature of the instructions 
which ought to have been issued by the miliUiry Commander, inquiring 
whether any .and what oral or written instructions were given to officers in 
command of detachments sent in pursuit of rebels, whereby they might 
know on what evidences or appearances, other than hostile action or 
attitude, they were to assume, that those whom they might meet with 
were rebels ; and whetlicr those officers, or any of them, were led by their 
instructions, or otherwise, and without authority induced to assume that 
all persons flying or hiding from pursuit, or all persons found with plunder, 
or all persons leaving their labour on plantations, were to be regarded as 
rebels and shot when met with. Copies of all written instructions should 
be furnished.” He also indicated clearly in the same despatches the nature 
of the information which a Governor in such a case will be expected to 
acquire, and to bo able to afford as to the execution of martial law. “1. The 
number of persons tried, and of those sentenced by courts-martial, spe- 
cifying the cliargc and sentence, and whether or not the sentence was 
executed, and under whose authoritj', and whether minutes were taken of 
the evidence on which the sentence was founded in each ease ; all minutes 
of evidence so taken to be appended to the return. The return should 
show also at what places and times respectively the offences were charged 
to have been committed, and the accused persons were arrested or captured 
and tried, specifying in each case whether the offence was committed before 
or during ' martial law, whether the arrest or capture was made during 
martial law, and in a place to which martial law extended ; and if the 
person accused was arrested or captured in a place to which martial law did 
not extend, and removed to a place to which it did extend, there to be 
tried by martial law, and for an offence not committed during and under 
martial law, it should bo stated by whoso authority this was done, and 
whether under the advice of the Attorney-General of Jamaica. 2. Whether 
any persons were hanged, flogged, or otherwise punished without trial, and 
if so, by whom and under whose authority, in each case specifying the 
name, sox, colour, and quality of the person punished, the nature and date 
of the punishment, the nature and date of the offence, and the grounds on 
which it was assumed to have been committed. 3. The number of persons. 
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engaged in the suppression of rebellion, to give directions 
- to the oflScer as to the mode in which they are "to act (a), 
^nd .many of the directions which were given were so ex- 
cellent, that though they .unhappily came a little too late 
on the particular occasion, owing to the sudden nature" of 
the emergency, they contain in them the elements of all 
that can be required in the way of regulation or restraint 
in the execution of martial law. Taking these orders, 

BO far as can te ascertained, irlio rrere shot in the field or in the bush, their 
names, sex, quality, and colour, and n’hether adults or children, specifying 
in all cases whether they were resisting or flj'ing, whether armed or nnarmed, 
and if armed, with what weapons, whether such as are used only for the 
purposes of offence, or such as are used also in agricultural or other 
peaceful occupations.” 

(a) It is only just to this officer to state that many of the orders issued 
by the General in active command, showed an anxious desire to confine 
the acts of the military within the strictest limits of military discipline, 
and to take precautions against excesses or outrages by the soldiers, and 
some of these really are worth recording and preserving as useful cautions 
for the future. Order jsf General Nelson, 25 th October: — “The officers 
commanding will respectively forbid any man to enter the house of any- 
one, under any pretext whatever, unless accompanied by a commanding 
officer. , Any man found doing so will be handed over to the provost- 
marshal, for summary punishment.” On the other hand, the brigadier- 
general, having received a complaint against the provost-marshal, 
near the termination of martial law, wrote the following : " Memo. 
for the provost-marshal. The provost-martial appeared to consider his 
powers more extensive than they are. He is simply entrusted with 
authority to inflict Bummary punishment on any individual whom he may 
detect in the commiEsion of offences against order and discipline, and this 
is only to be exercised upon the commission of any particular offence 
which may call for an immediate example. No one knows better than 
myself the necessity, under past circumstances, for speedy action by the 
provost-marslial — these now are passed. I, therefore, peremptorily forbid 
any summary punishment being inflicted within the camp henceforth; 
and all cases of serious nature are to be referred for my decision, or that of 
my A.D.O., to whom alone I shall delegate authority to dispose of such. — 
A. A. Nelson, Brigadier-General Commanding Meld Forces, Morant Bay, 
6th Noveniber, 1865.” • This letter was inserted by the Commissioners in 
their report. Thus, on the 2nd November, in bis order to an officer who 
was to. relieve a detachment -.—“It will he necessary for yon to exercise 
strict control over the men of your detachment, and not to permit any 
man to quit his quarters for the puipose of foraging, &c. You arc not 
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along witli tlie despatclies of tlie Secretary of State, there 
really is little left to desire for the purpose of future 
guidance. And one object of this publication, is to collect 
and embody these 'Valuable' rnatciials’ for guidance and 
judgment 'on the subject, so that the advantage, thus 
capable of being derived from the experience so unhappily 
•acquired, may not be entirely lost. After all that has 
occurred, there is little reason to fear any serious error -will 
in future he committed on the side of excess. 

In justice to the Governor and the military Commander 
in the Jamaica case, it should he stated, that it was the 
opinion, on the one hand, of the military authorities, and, 
on the other hand, of the legal advisers of the Governor (a). 


sent to 3’our post for the pui-posc of punishing the negro, but to maintain 
order, and to afford protection to the inhabitants gcnerallj’. You arc not 
to inflict summarj- punishment if anj- supposed rioter be sent as prisoner 
to j’ou i be good enough to inquire into the case, and if j’ou consider the 
same as of a serious nature, send him to my head-quarters, with the 
evidence against liim. You •will doubtless have many prisoners brought 
before you, and many possibly through the animus of the inhabitants. 
Petty cases of larceny I cannot interfere with; they must hereafter be dealt 
with bj' the civil authoritj'. I am quite aware you will bo much pressed 
to administer punishment to supposed criminals, and j-ou must be firm, 
temperate, and judicious in all communications witli civilian^ You arc 
not, on any account, to march out for the purpose of attacking anybod5% 
The rebels, if reported in force, which I apprehend is quite impossible, 
must not be approached without my distinct order in writing. Yon will 
be pleased strictly to conform to the instructions herein, and any deviation 
therefrom will bo a source of discomfort to j'ourself.— (Signed) A. A. 
Nelson, Brigadicr'-Gcneral Commanding Field Force.” 

(a) Thus the Attorncj’-Gencral of the colonj', in his evidence before the 
Itoj'ol Commission, said, the Governor makes the requisition for troops, 
and the general carries it out in detail. “ I am of opinion that the 
Govcnior was the supreme authority during martial law— my opinion is, 
that as soon as the Governor gave orders to the General to go to the pro- 
claimed districts, the Governor was relieved of the personal responsibility, 
and that he handed over the districts in question to the military'. I 
regard the General in the field as being the supreme military authority.” 
That is subject, of course, to the Commander-in-chief of the colony. 
Thouglx the Commander-in-chief, General O’Connor, spoke of it as a ques- 
tion on which lawyers were divided, his own conduct showed that he did 
not deem it doubtful, for ho and the General in command -within the 
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that tlie direction of all measures talcen in the execution 
of martial law, rested with the military Commander, subject 
to th'e 'Coinmander'in-chief of the island; and that the 
latter issued no definite insfaruetions- or directions, while, as 
to the military Commander in the district, who might 
naturally enough await such instructions, although at first, 
partly perhaps from this cause, and partly from the excite- 
ment which prevailed, he did not issue specific instructions, 
he did afterwards issue some very excellent instructions : 
some of which are quoted with approval by the Eoj^al 
Commissioners, and which are collected in these pages. 
And as there is no reason to doubt, that, but for the 
suddenness of the emergency, more definite instructions 

district, declined to try prisoners by court-martial, wbom tbe Governor 
desired to be so fried, but whom they considered not to be ■within their 
Jurisdiction, ■who reported on all occasions to the Commander-in'Chief. 
But the Commander-in-chief admitted that he had given no particular 
instnictions to the General in command. The Governor, ■who always 
acknowledged the evils of martial law, was sensible of these difficulties. 
In a despatch to the Secretary of State, he said ; “It is probable that some 
occurrences may have taken place ■which cannot he justified during the 
prevalence of martial law, and where so much was necessarily left to the 
discretion of, or where an unforeseen responsibility was by circumstances 
forced upon, subordinate authorities. Such cases can only be sincerely 
deplored. It would have been impossible, under the excitement and 
urgency of the circumstances attending the outbreak, to have guarded 
against them.” This language implies that if possible they ought to have 
been, and that but for these circumstances they would Lave been, guarded 
against ; and thus it follows that on any future occasion they would he 
guarded against, by tbe light of the construction thus unhappily derived. 
In another despatch the Governor said, “No complaints were made to me 
of the officers in command during the "whole period of martial law;’’ and 
he then proceeds to relate instances in which abuse had subsequently come 
to Ms knowledge, and in 'which he had taken measures for punishment on 
inquiry. He would naturally rely on the officer in command, being ad- 
■sised by the Attorney- General that he was responsible. Mr. Cardwell, in his 
final despatch, states that “ It appears that Idr. Byre was only very gene- 
rally informed of the measures actually taken, and that the details were 
reported to the Gommander-in-cMef, and only partially came under his o'wn. 
notice in a general manner.” And the Commander-in-chief, on those 
reports, found no fault, and gave no directions for the future. However, 
the Secretary of State has laid it do'wn that it is the duty of the Governor 
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would have been issued ; so on any future occasion that 
might unhappily arisen as there woidd be the benefit of the 
■warning conveyed in these unhappy events, so there -would 
be the advantage of all the useful instructions issued — it 
may be too tardily — on that occasion. 

The Lord Chief Justice adverts to the statutory declara- 
tion of the "undoubted prerogative of the Gro-wn for 
the public safety, to exercise martial law against rebels,” 
and he deals with them in a manner scarcely satisfactory. 
He says, that there is a difference between a declaratory 
enactment and a recital or reservation, as no doubt there 
is, apparently not observing that these arc declaratory 
enactments. He says, that if a statement of fact or of law 
be recited, as the foundation of legislation immediately 
following, it is not conclusive, as no doubt it is not ; but 
then he fails to see that these are not such cases, but 
they are, in terms, formal declaratory enactments folloioing 
legislation. Finally, he cites cases to show that on mere 
matters of property and private right, necessarily more or 
less matter of fact, as to which Parliament may be misled, 
or mere ordinary law between subject and subject, a reser- 
vation or saving clause is not conclusive. Wliy, no, cer- 
tainly not; but does the Lord Chief Justice of England see 
no difference between such cases, and cases in which Par- 
liament, as the great source and guardian of constitutional 
law, solemnly affirms and asserts the 'prerogative of the 
Grown for the public safety, and declares and enacts 
that this prerogative shall not ever by its own legislation 
be deemed in any degree to be limited or restrained ! 

to make liimsolf acquainted -^Tith all tlic mensiiroa taken ; and he -visely 
said, the chief anxiety of the Government is for the future. Any anxiety 
on that score may reasonably bo allayed by the recollection of the care and 
attention -svith which no doubt hia despatches on the Bubjcct ■will bo 
regarded by Colonial Governors, and for which purpose the prineipal pas- 
sages in them arc carefully embodied in this work. 

(«) The 43 Geo. III. c. 117, declared and enacted that nothing shall bo 
construed to abridge or diminish the acknowkd'jcd prerogative of the Crown 
for the public safety to resort to tho cseroise of martial law against open 
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The Lord Chief Justice admits, indeed, that so emphatic 
an expression of the opinion of Parliament is certainly 
entitled' to great and respectful consideration : “but that it 
cannot prevail against truth and fact, if a thorough inves- 
tigation of the subject should lead us to an opposite con- 
clusion, and satisfy us that Parliament has formed , an 
unsound opinion upon it.” But then, after a year and 
half for “ thorough investigation,” the Lord Chief Justice 
goes on to avow, not that the result has been to “ lead his 
mind to an opposite conclusion,” but, on the contrary, “ that 
it has left his mind in doubt : ” that is to say, he cannot 
venture to say that Parliament and all the eminent con- 
stitutional and legal authorities were not right after all ; 
and then he proceeds, in this state of doubt, to leave to the 
jury (a) the matter of pure law, on which he had not been 
able to make up his own mind, and to leave them to over- 
rule the law as declared by the Imperial Parliament and 
laid down by the greatest lawyer of the age, and which he 
himseF wisely would not venture to overrule. 

It might, indeed, be considered that Parliament, the Great 
Council of the realm, was the highest possible authority 
on a subject of constitutional law, and that what it 

enemies or rebels. And the 3 & 4 Wm. IV. c. 40, s. 40, declares and enacts 
that nothing in the Act shall be construed to take away, abridge, or 
diminish the undoubted prerogative of the Crown for the public safely, to 
resort to the exercise of martial law against open enemies or traitors. 

(a) If you are of opinion, upon the whole, that the jurisdiction to exercise 
martial law is not satisfactorily made out, &c. (p. Ifig). If then, upon a 
review of the authorities, and of the enactments of the statutes, and the 
recognition of the power of the Crown in the Acts of Parliament, you think 
the case ought not to be submitted to a jury, &c. (ibid). It may be that 
all I have said upon the subject of the law will leave you, as I own candidly 
it still leaves me, in some degree of doubt (ibid). This avowal breathed the 
spirit of candour of the Lord Chief Justice; but it may, perhaps, with all 
respect, be' suggested, that if indeed his mind was in doubt, it would have 
been -wiser to .take the law as thus declared by Parliament, and by allthe- 
great lawyers and statesmen from the time of the Eevolution to our own 
day, and not, on the one hand, use language calculated to unsettle only to 
disturb, and on the other hand, allow himself an unusual license of denun- 
ciation against a legal writer who followed these authorities. 
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solemnly declared and enacted ought to be deemed con- 
clusive on the subject' And that, above all, what it thus 
solemnly declared and enacted of the royal prerogative, for 
^tbe safety of the realm, might safely be trusted as decisive. 
At all events, it is impossible to imagine any higher or 
loftier authority, or any better or higher evidence of ivhat 
is the law on such a subject than these solemn declarations 
of Parliament, with the assent of all the great statesmen 
and lawyers who at different times have sat in it. And 
when it is added that these solemn and energetic legisla- 
tive declarations were but in affirmance of the doctrines 
laid down by legal and constitutional writers, and in legal 
text books of the highest authority, it does seem almost a 
reductio ad absurdum to suppose that all this accumulative 
authority is an'aj'^ed on the side of error. And it is not 
wonderful that the Lord Chief Justice of England should 
shrink from placing himself in direct opposition to it, and 
should not venture to say that it is error, or that martial law 
in time of rebellion is not allowable by the common law (a). 

■ Nor can there be any doubt, at all events, as to what 
Parliament understood by martial laiv, in suppression 

(a) The nearest approach to any such declaration is a statement in ex- 
tremely guarded terms, that “ since the Petition of Rights, martial law has 
hot been exercised in England by virtue of prerogative,” which last qualifi- 
cation is, no doubt, introduced to cover the undoubted use under the 
Commonwealth. But this is rather an historical than a Icg.al proposition, 
and even with that qualification it is inaccurato, for on the occasion of the 
Lord George Gordon riots, the Crown declared the tumults rebellious, 
and directed the military to act without the civil authority, and they did 
act — not, as at common law, merely in resistance or prevention, but slaying 
the people wherever they found them assembled, which was war, and un- 
lawful at common law. And though Lord Mansfield tried to persiindc the 
House of Commons that this was not martial law, they knciv better, and 
adjourned; and Llr. Hallam justly derides the notion as sophistical. Bui 
setting aside this (to which, it is rom.arknblo, the Lord Chief Justice docs 
not allude), the Lord Chief Justice forgot tiiat the common law in Ireland 
is the same. as in England, and cannot deny that martial law has been 
declared there almost within living memory at common law, and that the 
Imperial Parliament not only never declared it illegal, but solemnly declared 
the contrary. 
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of rebellion, for having given power to exercise it in cases 
when it could not legally be declared at common law — and 
it was only for that purpose a statute was necessary — it went 
on to enact salutory regulations as to its exercise against, 
all persons taken in rebellion, whether or not they were 
civilians ; and, indeed, as already observed, in a rebellion of 
civilians it would, indeed, be idle if it w'ere not to apply to 
the only class in rebellion. These positive enactments, at 
all events, are legislative declarations of the real meaning of 
martial law in rebellion, in any other sense than which it 
is absolutely idle and absurd. 

The Author ventures to hope that he shall not be deemed 
presumptuous if he adheres to the doctrine thus asserted by 
all the overwhelming weight of legislative and constitu- 
tional authority, to which the Lord Chief Justice of 
England, after such ample opportunity for consideration, 
does not venture to oppose any decisive contradiction, and 
against which all his researches have not enabled him to 
produce an atom of authorit3^ The -Author, therefore, 
ventures to re-state his conclusions, and the grounds for 
those conclusions, .and at the same time to suggest those 
regulations and restraints upon the exercise of martial law 
which the true conception of the principles of paramount 
necessity on which alone it is allowable appears natm-ally 
and reasonably to suggest. But, subject to these qualifica- 
tions and restrictions, he ventures to reassert Ins funda- 
mental conclusions, as not only not spoken but strengthened 
and confirmed by the elaborate disquisition of the Lord 
Chief Justice ; that is to say, he presumes, in the language 
of Parliament, to assert “ the undoubted prerogative of the 
Crowm to declare maidial law for the suppression of rebel- 
lion ; ” and, in the language of our great constitutional his- 
torian, he asserts it to be “ the suspension of civil 
jurisdiction." 

Since wilting the preceding pages a debate has taken 
place in the House of Commons upon the subject, the 
tenor and result of which has been substantially to confirm 
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the views which the Author has ventured thus to put forth ; 
namely, that the charge of the Lord Chief Justice, which 
was supposed to have heen so decisive against recourse to 
martial law for the suppression of rebellion, is not only not. 
decisive of it, hut rather implies its legality (a), and at all 
events leaves the question just where it was before, and 
that, the doctrines maintained, on the highest authorities 
on the subject, are, to say the least, at this moment 
not contradicted by any judicial or legislative authority, 
and are, moreover, to be regarded as substantially esta- 
blished, so far as and so long as the exercise of martial law 
may be required and excused by a real necessity. And 
though the opponents of martial law professed to regard 
the charge as conclusive against the legality of martial law, 
they showed their own distrust of it by attempting to sup- 
port it by historical misstatements of the most remarkable 
kind {h), and a resolution which would have falsified or 
altered the law of England on the subject, and which, 
therefore, the House of Commons declined to entertain. 

(a) It is important to obscn'c that the resolution was moved bj nn Irish 
member (Str. O’Reilly), animated, as the Secretary of State observed, by a, 
natural aversion to martial lav, owing to the boiTors and atrocities perpe- 
trated in Ireland, and to wirich he thus adverted: “Within a very recent 
period the exercise of martial law had been attempted in one of our 
colonies. In Ireland it was called into operation in 1798, under what cir- 
cumstances was stated in the Cornwallis correspondence. Ho did not like 
to enlarge on so painful a subject, or to revive reminiscences of evil times 
over which he should prefer to draw a veil ; but the question had been 
raised in regard to Ireland, and in regard to the colonies, and it demanded 
an answer.” That answer in effect was, that such atrocities were not martial 
law, but military license ; that martial law was only exorcised byanddimited 
by necessity ; and that if it was so limited, there could be no such atrocities, 
and that on the same principle of necessity' rested its legality. 

(i) The honourable member who moved the resolution stated that it was 
laid down in the Petition of Eights draim up in 1C27, and again in tho Bill 
of Eights in 1688, “that none shall he forejudged of life and limb save by 
the judgment of their peers and tho law of the land.” But tho Petition of 
Eights defines martial law as that which is used in armies in time of war, 
and does not say a word as to its illegality in time of war or rebellion ; but, 
on the contrary, clearly implies its legality so far as regards rebellion and 
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■ On that occasion the views of the opponents of martial 
law were marked, as they always are, by that hopeless con- 
fusion and inconsistency wdiich is the infallible indicative of 
error ; and while repudiating martial law, they did so 
evidently under the notion that it was something which it 
is not, and that it applied after a rebellion was over. And 
they did not hesitate to follow the Lord Chief Justice in 
laying down something infinitely %vorse, and which would 
come to indiscriminating massacre ; altogether failing to 
perceive that the great object of martial law is to pre- 
vent this. While loudly avowing that any measures might 


rebels, and the Bill of Eights contains no proposition except that standing 
armies are illegal in time of peace, and the successive Mutiny Acts since 
that time state the proposition here cited as applying to time of peace. 
The only answer attempted to this, that this applies to soldiers, is inconclu- 
sive, for soldiers are as much free citizens as others, and ean no more than 
others be deprived of their rights as such, except on the ground of neces- 
sity. The resolution moved was, “That whereas, by the law of this king- 
dom, no man may be forejudged of life or limb, but by the lawful judgment 
of his peers, or by the law of the land; and no commission for proceeding 
by martial law may issue forth to any person or persons whatever by colour 
of which any of Her Majesty’s subjects may be destroyed or put to death 
contrary to the laws and franchise of this land, .and the pretended power 
of suspending of laws, or the execution of laws by reg.al authority without 
consent of Parliament, is illegal ; this House would regard as utterly void 
and illegal any commission or proclamation purporting or pretending to 
proclaim martial law in any part of this kingdom." But the Secretary of 
State declared that this resolution embodied doctrines which had never 
been affirmed eitho' hj statute or judicial decision. And the House declined- 
to pass it. It is to be observed that one important point w'as settled in 
this debate as to the charge of the Lord Chief Justice, viz., that it was of no- 
judicial authority. Of course, every lawj-er was aware of this already, as it 
was a mere charge to the grand jurj' preparatorj' to a trial; and, moreover, 
every word in it on the subject was obiter, for he told the jury, contrary to 
the Report of the Commissioners, that at the time in question the rebellion 
was over. Of course, martial law, if that were .so, must be illegal. But 
though at first it seemed to be supposed that the charge -was of some 
authority, this was quite disproved by the Home Seeret.ary (vide -post), 
and Mr. Mill, the most determined opponent of marti.al haw, frankly 
admitted that “the House knew that this charge to the grand jury was not 
law, and very good reasons had been stated, fairly enough by the Home 
Secretary why it should not be law.”- 
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be taken wbicb were necessary, they failed to perceive that, 
on the one hand, this left the question all open, and that, 
on tlie other hand, if there be any “law” in the world 
which more requires regulation and restraint in its exer- 
cise than another, it is the “ law of necessity,” which, vdth- 
out regulation and restraint, must degenerate into anarchy 
and unbridled license ; and that as measures of necessity 
must be upheld by military force, it can only be restrained 
by military discipline ; and that, in short, martial law, or 
the law of war, is but the law of necessity exercised by 
military poAver, under military authority, and subject, rightly, 
to the most rigid restraints of militar}' discipline. Indeed, it 
appeared to be imjilied that these measures' ought to be 
taken under ,jnilitaiy authority and military huv; and if so, 
that, as already shown, is all that is wanted in martial 
laAV (a). 

(a) Jfr. Forslcr, aa-Iio hnd been Under Sccrclary for the Colonics, nvowed 
that "he had never believed that martial law, as it was understood in tliis 
country, in Ireland, or the colonics, Avas ncccssarj* for the purposes of 
government in those places ; adding, “In that opinion he thouhl no doult 
Ac t'n « «/ner/Vy, but having paid close altenlion to all that bad happened 
in .ramaica, and having looked over nii similar cases in recent history, lie 
had seen no case in Avhich the proclamatiou of martial law avus a necessary 
evil.” "Which, it will have been seen, Avas contrary to the deliberate 
judgment of all the great statesmen of his lime, including the leader of his 
oAra GoA'emmcnf, so that the aIcav of this honourable member may fairly be 
regarded as extreme. Yet " he admitted that to the rc.storation of peace and 
the prcscrA'alion of authority, everything chc riirc way, and that ivhal- 
ever acts of military authority were ahsolufely necessary for that purpose must 
Vc sanctioned; but ho had .seen no case n-liere Avhat Avas embodied in the 
notion of martial law, the poAver of punishment after the suppression of the 
outbreak," Avas c.sscntial. But this Avas either confounding mere outbrc.ak or 
OAitrage Avith rebellion, or it AA-as mistaking martial Iuaa-, AA-hich is limited to 
rebellion; only rebellion may last some time after actual outbreak and 
acliA-e resistance. “The Chief Justice had pointed out that Avithin tAA'cnty- 
four hours after the issue of the proclamation, peace and order avcvc rc-stored 
in .Tamaicji, and nobody could doubt that i)cace AVOAild have been equally 
restored by the action of the troop.s, Avhclhcr mavtiiAl laAv had been pro- 
claimed or not.” Then, if so, martial law Avas unlawful ; hut that AVa.s a 
question of fact, on Avhich the sfatementof the Lord Chief .lustice aUis utterly 
contrary to the Keport of the Commisaiouers, Avlio gave ten days ns Iho 
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It is most remarkable that on that occasion an honourable 
gentleman, who had been Under-Secretary for the Colonies, 
although most adverse to martial law, acknowledged that 
“tlie doctrine of all oar most eminent lawyers, at all 
stages of our history, had been that, if martial law were 
'proclaimed, it meant military laio, aoid the giving to 
milita'i'y ojficers, with regard to civilians, those powers 
which they possessed with regard to their oxen sex'vices.” 
This, it need not be said, is all that has ever been con- 
tended, and it is what the Author wrote his book to 

duratiou of the rebellion. “ Nothing could be stronger than the statement 
of the Lord Chief Justice as to the power of suppression reposed in the 
Government : ‘ a rebel in arms stands in the position of a public enemy, 
and therefore you may kill him in battle, or you may refuse him quarter, 
dealing with him in this respect as with a public enemy.’ This showed 
that as long as actual rebellion was in existence martial law was not needed 
for the suppression of any disturbance. As to the allegation that the pro- 
clamation of martial low was necess.ary for the punishment of those who 
had taken part in the rebellion, such an argument showed that no real 
necessity existed for martial law at all.’’ But if that be allowable, then it 
is still more necessary for the sake of humanity ; and this, as already shown, 
is the basis upon which that sound lawyer, Mr. Serjeant Spankie, put the 
question, as a preventive of indiscriminate massacre. As the writer has 
already observed, he repudiates the notion that such a course as the slaughter 
of rebels who surrender themselves as prisoners is allowable; on the con- 
trary, he declares it is as contrary to law as it is to humanity. And it is a 
remarkable illustration of the power of pr^udice that a gentleman whoso 
sense and humanity are so undoubted should adopt such a monstrous pro- 
position rather than adopt martial law. Why, the very object of courts, 
martial under martial law is to restrain the indiscriminate massacre thus 
supposed to be allowed, and to afford some opportunity for enquiry and the 
exercise of humanity. And it has been laid down, again and again, in oar 
courts, that no man can be put to death in cold blood, even in a mutiny, 
without some grave and careful enquiry, oven although it be only by drum- 
head court-martial, which is rough justice, certainly, but surelj’ better than 
none at all ; so it was laid down by the court, in 'Wall’s case, and so in 
Wright v. Fitzgerald, and it is in fact natural justice. Indeed, the honour- 
able member went on to say, "There were two theories as regarded martial 
law. One appeared to have been held by the 'principal lawyers in all stages 
of our history, from Chief Justice Hale to the present Chief Justice. This 
was, that if by any unfortunate circumstance martial law was proclaimed in 
any part of Her Majesty’s dominions, it meant military laic, and the giving 
to military and naval officers similar powers ivith regard to civilians to 
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establish. For, although the honourable gentleman added 
that the result would be that courts-martial should be con- 
stituted as for the trial of a soldier ; and seemed to assume, 
as the Lord Chief Justice had assumed, that this, meant a 
regular court-martial, as under ordinary military law, he 
evidently was no more aware than the Lord Chief J ustice 
had been, that military law allows of couids otherwise 
constituted, in our foreign dominions or dependencies ; and 
that our courts of law, even in criminal cases, have recog- 
nised (a), in cases of mutiny or rebellion, even the rough 
and summary justice of “dnim-head courts-martial.’^ 


lliose 'n’hicli they possessed with regard to members of their OAvn services. 
The result would be a court-martial constituted under the same regulations 
as a court-martial for the trial of a naval or military otGccr,” - So that this, 
after all — ^ivhich is martial law in effect — is admitted to be the law laid 
down by the most eminent lawyers in all stages of our lustorj-. For tho 
hon. gentleman appeared, like the Lord Chief Jiistice, not to be aware that 
even the militarj- law makes special provision for trial of offences arising in 
our foreign dominions witli a less number of officers (only three), and com- 
posed of both services, exactly as was done in Jamaica. “That was one 
theory spoken of by the Lord Chief Justice ; the other was that martini 
law applied to civilians is not military law, but the arbitrary will of the 
Executive. This latter thcorj- the Chief Justice rcganlcd ns a heresy of 
recent growth, and it was no doubt the theory on whieh tho Jamaica 
authorities acted, and also tho theory on which the authorities in Ceylon 
and other places had acted before. This theory had high authority to back 
it ; it was in accordance with, the dictum of the Duke of Wellington, that 
martial law was the will of the General, and, in fact, meant no law at all.” 
But that meant, as the Author expounded it, not ordinary military law ; and 
the Lord Chief Justice, ns already mentioned, in quoting his proposition, 
omitted that word,' on which tho whole question turned. In conclusion, 
the honourable gentleman said, most truly, “ Surely, after all the centuries 
in wliich wo had been labouring to protect subjects of tho Queen from any 
exercise of arbitrary power, argument ought not to be needed for tho 
purpose of combating tho opinion that it was necessary to suspend the 
common law, not for the restoration of peace and order, but mcrclj’ for tho 
purposes of punishment.” Nobody will dispute this; all that has been 
contended for is punishment during rebellion. 

(a) The Lord Chief Baron, in Wall’s case, distinctly recognised them as 
^ allowable on a sudden mutiny. So in Wright v. Fitzgerald, 27 Sta. Trials, 
the court spoke of any grave and honest inquiry, however irregular and 
informal, as sufficient, in actual rebellion. Of course this was limited to 

F 



66 


INTRODTJOriON. 


In tlie course of the debate, the eminent person who,- 
in- 1859 , had, in his official capacity as Judge Advocate- 
General, declared the law on the subject, in accordance 
with all the authorities, adhered to and affirmed that 


sucli cases, and if all that the hon. gentleman meant vas so to limit it, the 
limitation is undoubtedly correct. But it is evident that the admission 
of this virtually involves all that has ever been maintained as “ martial 
law,” and that profound thinher, Mr. Mill, at once perceived and exposed 
the inconsistency. For whereas Mr. Forster would allow of no trials 
merely for the purpose of punishment after the rebellion was over, Mr. 
Mill would not allow of punishment at all. For he appealed to the charge 
of the Lord Chief Justice as “ an authority in support of views which some 
had taken from the vei^’ beginning of these proceedings. That for non- 
military persons there was no such thing as martial law, and that it had 
no existence except for military persons.” The entire and hopeless in- 
consistency between tliis view and that of the late Under-Secretary, 
will be observed ; but it may be added that there is an equal inconsistency 
with the charge, by which ilr. Mill must have been greatly misled, seeing 
that its tendency was this, that martial law did mean the application to 
civilians of military law ; only regular military law. So hopeless is the 
confusion and the inconsistency in which the opponents of martial law 
are inevitably involved. But even this great thinker further said, “ that 
w'hile there was properly no such thing as martial law, there was no doubt 
a law of necessitj% which required that certain acts should be done for the 
suppression of rebellion, but not for the punishment of the persons con- 
cerned in it.” So that no deterrent measures can bo taken to suppress a 
rebellion, and it is to be presumed that Mr. Mill differs from the Lord 
Chief Justice and Mr. Forster, and docs not think that persons or rebels 
who surrender may be slaughtered. He added; “He and others con- 
tended that the law of necessity would justify the Executive in doing such 
things as were necessaiy to put down rebellion if no martial law existed, 
and that to get rid 'of their responsibility the Executive must show that 
the necessity existed, not to the satisfaction of courts-martial, but of the 
regular tribunals of the country”-- -which comes, as already shown, to the 
extreme view : “ Do all that is necessary : shed blood to any extent you 
' honestly think necessarj' ; but mind, if you spill a single drop of. blood, as 
we may think unnecessarily, you shall be hanged for murder ! ” How 
strange that so clear a thinker should not see the reductio ad ahmrdiwi ! 
It is to be obseiwed, however, that Mr. Cardwell, who had been Secretaiy 
for the Colonics when the Jamaica case occurred, expressed his adhesion 
to this view, in entire opposition to the view of the Lord Chief Justice, for 
he said, “ There is, in certain painful and melancholy cases also another 
law, which might be called the law of necessity, and which nobody acted 
•upon except under a very great responsibility, and the liability to render a 
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exj)osition of the law (a). He declared that the common laAV 
allowed of all measures whicli were necessary for the sup- 
pression of rebellion ; and that, whether they were called 
measures of necessity or mai'tial law, it was, in substance, 

future account to tlio ordinary tribunals of tbc country.” Ho added, ” But 
those persons who, called upon bj’ no act of their omi, but for tlie pro- 
tection of the public safety, took a great responsibility of that kind upon 
themselves, were placed in apposition of extreme dilTicultj’, and it often 
happened that, in order to protect them in a way which Parliament after- 
wards deemed just, a Bill of Indemnity' was proposed, discussed, and 
passed on their behalf. That, however, was an act not of prerogative, but 
of Pixrliament, and until Parliament p.assed such a Bill of Indemnify in 
their favour, such persons acted, and ought to act, subject to a litibility to 
account to the ordinary tribunals of thcir-countiy. Believing that to be 
the law, and to be a wholesome . state of the law, he did not think any 
alteration of it was necessary. But if the law did require to be altered, 
then he should agree that a bill should be brought in for the puriiosc, 
when the matter could be considered with the gravity with which a bill 
was always treated in that House. The law of necessity to which he had 
referred was, in his opinion, strictly limited in time, and operative only 
for repression, and not in the slightest degree for punishment ; and in the 
memorable words of Sir James Macintosh, to continue to act upon that 
necessity, after the necessity itself had expired, was' an enormous crime." 
That is, it is to bo presumed, imlftiUy so to continue it. But this view, of 
acting on necessity, against law, and trusting to a Bill of Indemnity, is 
contrarj' to the view of the Lord Chief Justice, and the true view is that 
necessity gives authority, and tlie honest exercise of authority gives 
immunity (Wdc Bishop's Criminal Law, cited post). 

(a) Mr. Hcadlam, the. Judge Advoc.itc-Qcncral, in 1850 {ride antep. 10). 
The right hon. gentleman said, " He thought that the law of this country 
was not only amply sutTicicnt to justify the Crown in taking sufucient 
measures for the defence of the realm, but that the Minister of the Crown 
would bo liable to the gravest censure— would be liable almost to impeach- 
ment— if ho neglected to take BufTicicnt prccatitions for the defence of the 
country. In the present case a rebellion had taken place, and it was 
alleged that the power of the Governor had boon over-exerted. He was, 
however, of the same opinion in tho present case also, that it was not 
desirable to alter the existing law, and that it was better to leave it in tbe 
same state in whioh it had always been, the duty of (ho Government being 
to take care, in the words of the old Latin maxim, ‘ Nc quid dotromenti 
rospublica c.apiat.’ Tho objections to the motion of tho hon. member were, 
in his opinion, insuperable. Having laid down the law, (ho hon. member 
asked tho House to affirm lhat ‘ this Houso would rcg.ard as utterly void 
and illegal any commission or proclamation purimrting or pretending (o 
proclaim marlaal law in any part of this kingdom,’ Hither such a procla- 
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the same j and a mere dispute about terms, a controversy 
about a name. And he, as all the more prominent and 
eminent persons U’ho spoke in the debate, utterly declined 
to pass a resolution whicli declared the exercise of martial 
law to be illegal. And while, on the one hand, he was 
ready to consider any legislative measure for its regulation, 
he did not appear to think sucli a measure practically 
necessary. 

On that occasion, the Secretary of State for the Home 
Department (a), a Minister admitted to bo a man of 

malion would lie legal or it would not. Ifil were legal, wliat power liad 
that Houpo to malic it illegal 1 If it were illegal, wliat advant.ngc would 
there bo in the resolution 1 The House in passing Buch a resolution would 
be doing Bomething beyond its functions, and to which no court of law 
would pay the least attention. If thcl proposition in question embodied 
the true law of the land, that House woMd only be throwing doubt upon 
it by bolstering it tip by a weak rcsolutiorf.on the part of one of the Houses 
of Parliament. If the bon. member pTopo«cd to alter the law, let him 
come forward and ]'ropo5c a hill, which ho, for one, should be glad t«> 
consider with the greatest care. Whether they called it. martial law or 
the law of necessity, it was precisely the s.amo thing. If the Executive 
authority superseded the ordinary law of the country when a sufficient case 
of necessity arose, they were all agreed that it should bo supported in that, 
and also that it should bo covered by an Act of Indemnity aftcnvariLs. At 
the same time be was not prepared to say tliat they ought to fetter and 
control any such authority by declarations of that description. There were 
two distinct dangers before them. If they made precise declarations of 
that description thej' might fetter and control public men, and render 
them so timid in case of emergency that they would fail in liicir duly. 
On the other hand, they might pass enactments which would tempt weak 
men to exercise powers which ought not to be cxcrci.=cd unless absolutely 
necessary. Those were two dangers of a very diflercnt description, against 
both of which the House should guard ; ami the best way of doing that 
was by Ic.aving the law as it was, nnd by making it perfectly clear to 
persons in authority that they must act in case of emergency and take 
responsibility upon their own shoulders, looking to an Act of Indemnity to 
exonerate them if they had acted honestly nnd in good faith. It was, 
perhaps, too much to expect men to act with perfect wisdom in cverv case, 
but if they acted in strict good foith nnd for the best they could iiot bo 
fairly refused an indemnity afterwards. M hether such proceedings were 
justified by martial law or upon the plea of necessity, appeared to him a 
matter more of words than of substance." 

(o) Mr, Gathornc Hardy, who is reported to have spoken to the fol- 
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remaikable ability, and a lawyer by profession, and wbo spoke 
with all the responsibility and authority which belonged to 
his high office, and with the assent of the great majority of 
the House, declared that “the resolution embodied doctrines 
which were not laidj down hy any judicial decisions nor 
by any statute ; ” and pointed out, that the opinions thrown 
out by the Lord Chief Justice were only thrown out with a 
view to further inquiry : that they were not definitely or 
decisively laid down ; that they w^ere of no judicial 
authority, being merely in a charge to a grand jury, with- 

lowing cfTcct; — ^Whilo deploring tlic fact that necessity Bometimes com- 
pelled the proclamation of martial law, he noticed that tlic honourable 
member had admitted the occasional occurrence of such a severity, nor did 
the Lord Chief Justice ignore the necessity which miglit arise of setting 
aside the law of the land and securing with great vigour the militarj' law 
such as is enforced by a General in an enemy’s country. The Lor<l Chief 
Justice, indeed, admitted that though an insurrection were suppressed, it 
might be necessary to continue the enforcement of martial law, in order to 
strike terror into the minds of the people for their bolter order in the 
future. Everyone was agreed that in eases of insurrection and danger to 
the lives of peaceful citizens, it was the duty of those c.vcrcising the supremo 
power to put aside the ordinary laws, and to proclaim military law until 
the insurrection Avas suppressed ; and it did not need the existence of 
armed resistance to constitute insurrection. lie knew of none who said 
that the Jamaica authorities who had been referred to were wrong in 
using in the first instance the most forcible means to put down the rising. 
And ho thought that if an Executive were to act by military power, it 
would proceed in accordance Avith the ordinary la\\' of the case, and mUltanj 
force luould involve viiUtary law. If military force Avcrc adopted, it aa’uh 
surely fairer to announce to those against whom it Avas proposed to act that 
the ordinary course of law Avould bo superseded ? The first part of the 
hon. member's resolution AA-as composed entirely of truisms, and Avith rcsiicct 
to the latter part, he thought it extremely unadvisable that it Bhould be 
placed upon the books of the House of Commons. It AA-as evident that the 
Lord Chief J ustice himself had, ho aa'ouUI not say vacillated, but gone 
from one side to another, admitting that the necessity had arisen for acting 
AA’ith peculiar rigour, or, in other irords, lA-ilh military Iraa’, and yet at tlic 
same time doubting Avhother the insurrection had not been suppressed 
at a sufficiently early date— a matter about Avhich the autborilics in Jamaica 
held a different opinion— to render the continuance of that military laAvnn- 
ncccssavy. He appeared, moreover, to have admitted that if the insurrec- 
tion had been in existence, as it really was in the opinion of those in tlie ' 
colony, the employment of military laAV Avould have been ncccs-sary. In 
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out any argument; that they ivere, moreover, obiter, 
because throivn out upon the assumption (opposed to 
the Eeport of the Koyal Commissioners) that the rebellion 
was over ; and that they were at variance with the delibe- 
rate opinions of official men, and ivith the highest authori- 
ties upon the subject. 

The practical conclusion, drawn by the ablest and most 
eminent men on this occasion, was substantially that at 
which the Author had anived, in the foregoing pages, 
before the debate tooh place ; and which, therefore, he may 

page 127 of his ohaTge, the Chief Justice s-aid that he felt deepb sensibJo of 
the exceeding difficulty of his task, as he was without the advant.ege of 
haring imd the matter discussed hy memhers of tiic har, Now, if any one 
circumstance tended to add ivcight to the judicial decisions given in tlii.s 
country, it was the discvissions by which they were preceded. IVouhl it, 
then, be right that the House of Commons, in consequence, not of .a judicial 
decision, hut simply of a charge to a grand jury, qualified however able and 
Icaracd, by those acknowledgments, should rush hastily to the conclusious 
embodied in the resolution moved hy the honoumhlo member. The learned 
Chief Justice has evidently been shocked by his view of what had taken 
place in Jamaica with reference to the particular c,asc under (he decision of 
the grand jury, and ho placed before the grand jury not only the facts of 
the case, hut also his opinion, with a view to its submission to the petit 
jury. Had the case been submitted to the petit juiy, the law which the 
learned Chief Justice had laid down, would have been subject to the 
revision of the judges trying the case, of the criminal court of appeal, and 
finally a writ of error might have been brought before the highest 
tribunal in the kingdom.” That is, supposing the case had romamed in the 
Central Criminal Court, to which the Act for Eosorvation of Cromi Cases 
applied. But if removed to the Queen’s Bench, as it must have been, to 
obtain a special juiy, there could have been no review of the Law beyond 
that court (vide ante). "Tiic charge should, therefore, he taken with 
tlioso qualifications, and surely, upon a direction, to a grand jury made with 
a view to getting certain points afterwards decided by the law of the land, 
the House of Commons would not consent to place upon their hooks a 
resolution which would unjustly hamper those who might hereafter ho 
placed in the position of executive officers, and whose duty it might be 
boldly to employ the powers at their disposal, in order to put an end to 
what might otherwise prove of serious danger to the State. The right 
honourable gentleman the Judge-Advocate of the late Government (Mr. 
Hcadlam) had, he know, given ' great consideration to cases of this kind, 
and the opinion not only of the right honourable gentleman but also of a 
right honourable friend of his — ^a former Judge- Advocate, whoso absonco 
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venture now ' to state ■ with move confidence: as what 
ought to he looked at now is rather the fuku-e than the 
past (a) ; viz., that, as to the future, if any occasion should 
unhappily arise, in any dependency or colony, to have 
recourse to measTires for the snpj)ression of rehellion, 
then, while, on the one hand, all measures which may 
he honestly deemed necessary will he justified; on the 
other hand, those measm-es, though necessarily taken by 
military force under military orders, should not only he 
subject to the restraints of military discipline and the 

from the House ho sincerely regretted (Sir D. Dundas), was contrary to 
that hold by the learned Chief Justice. The learned Chief Justice, re- 
ferring to these right honovirablc gentlemen, said it was not their peculiar 
business to enter upon qucslions ot this nature. But, with ah duo deference, 
tlic attention of the Icanicd Chief Justice himself did not appear to have 
bccii previously employed in this direction. As it was, ft could not he. 
asacvlcd that the doctrine emlodkd in the rcaohition moved h/ the honoufahlo 
member mas laid down hj judicial decisions, or by the common or statute lam 
of the land. It would, therefore, ho thought, he unwise in the House of 
Commons to commit itself to a pledge upon a matter so important. He 
trusted that neither in Ireland nor in the United Kingdom, nor in any of 
tlio colonies, would the occasion ever again occur for the employment of 
those powera wliich were ncccss.ary to tlio Executive in times of great 
emergency. At the same time ho implored the House of Commons not to 
j7lacc an impediment in the may of those who were acting in distant spheres, 
ami to whom, with great responsibililies, was committed the duty of upholding 
the authority of (he Grown, and the rights of this country.” In these views 
Mr. Cardwell, who followed, substantially concurred. 

(a) Thus, lilr. Jlill said, “ Ho agreed that it would bo well to consider 
this question with reference to the future rather than tlic past.” This w.as 
what had boon said by bir. Cardwell, in bis fin.al dispatch in the Jamaica 
case ; and he, on this occasion, observed that the pith of the question lay 
in the regulation and restraint of the exorcise of martini Imv : ” TJio chief 
and most fertile source of abuse, when the deplorable emergencies to which 
the motion pointed to occurred, w.as the fact that usualiy the inferior agents 
over whom the higher autlioritics were called upon in circumsfancos of 
extreme difficulty to exercise control, were guilty of excesses which their 
superiors would, if (hey could, have been glad to restrain. The adoption of 
a vague .abstract resolution like the present one, however, instead of 
strengthening the bonds of discipline, and increasing the control of the superior 
authority over its subordinates, might rather have a coutrarj’ effect.” 
(Debate, 2ud July, 1867). In this final obsen-ation is tbo key to the true 
view of martial law, which is the exercise of the great social law of solf-dofcncc, 
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MARTIAL LAW. 


There is no prerogative of tlie Crown so ancient, so im- 
portant, and so undoubted, as that of preserving the peace 
of the realm (<x). It is one of those things which prove 

(a) It is thus cmpbaticaily laid doTvn in one of o\ir ancient stainles: “ En 
primes voit lo roy, ot commando quo la peace dc Saint EgUsc et do la terro 
soil bicn garde ct maintaine cb touts points: ot quo common droilnro soit 
fait !i touts auxibicn ns pourcs come ns ricbes, sans regard dc nulluy (Stat. 
West. 1), Tvbicb Lord Coke devoutly translates into Latin, and tben com- 
ments on it Ibus:— “ This is an ancient maxim of tbc common lavr, and Flota 
recites this fundamental law in few words, ‘ Quod pax ccclcsiro ct terrro 
' inviolabitur obscirctur ita quod communis justicia singulis paritcr exbibi- 
atur.’ And Britton saitb, * Peace no poet my bicn estre sans ley,’ tbcreforc 
tbe law, as a mean that peace may be kept and maintained, providclb 
that common right (i. c. justice) sclonquc ley ct customo d’AngIcterre soit 
fait a toute, &c. But this ancient law bad great need to bo rehearsed and 
commended to be put in execution, lor that by reason of the often insurrec- 
tions and intestine wars, the peace of the land was for a long time mfscrably 
disturbed ; and the mischief was, that during these intestine wars law and 
justice lay asleep : for silent leges inter anna” (2 Inst. IGl; Lord Coke’s 
Institutes, V. 2, ICl). From the very earliest origin of our liberties, it has 
been recognised that the discharge of this great duty justifies the Crown in 
levying war upon rebels, and thus, Iho very year after Magna Charta was 
solemnly confirmed by Henry III. (a.d. 1225), when a turbulent knight 
seized his judges and imprisoned them in his castle, the king at once levied 
troops and made war upon him, and having captured his castle hanged the 
whole garrison (vide hlatthow of Westminster). This was contrary to the 
terms of the Great Charter (millus liber homo dcstruatur, nec super cum 
ibimus, nee super cum mittimus, nisi per legale judicium, &c.); the obvious 
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themselves, which rest on first principles, and arise out of a 
manifest and unavoidable necessity. It lies at the very 
origin of society, and is the main object for 'which Govern- 
ment exists, and the law 'svas established. It rests upon 
two grounds, the primary necessity for presei"vdng order, 
and the duty which is thus imposed upon the Crown to 
maintain it. The duty in truth arises out of the necessitj’-, 
and the right ai-ises out of the duty, for the prerogative of 
the Crown, rightly understood, simply means the right of the 
Crown to do its duty. All its duties and all its rights 
arise out of necessity for the public weal, and this lies at 
the basis of them all. It is a duty which can only be 
undertaken by supreme authority, for otherwise the very 
efforts to effect the object would only lead to anarchy. It 
is, therefore, the first and most sacred duty of the Crown, 
and was its earliest and most important prerogative, for it 
involves, as a necessary consequence, the prerogative of 
levying war, or using armed force, if necessai'}^, for the pur- 
pose. And that prerogative has been e.xercised at every 

meaning of tlic words, ‘ ncc super cum ibimus ’ being, wc will not come upon 
him with an armed force, nor olbcrn'isc than by due course of law. And it 
was beyond all doubt contrary to common law, for Lord Coke .end Lorrl 
Chief Justice Rolle laid it down, and it is undoubted law, that if a rebel be 
taken, be must .at common law be tried. Nevertheless, neither at the 
time, nor ever since, ivas the act declared illegal ; and it is perlmps flic 
earliest instance of martial law recorded in our history. Martial law, be it 
observed, as pointed out in old books, is etymologically the hne of v:ar ; 
and so its sense in historj-. All through our liistory, as long as it was 
necessary, this right was exercised in rebellion; in the-carliest times, against 
turbulent and truculent barons ; in the middle ages, against numerous in- 
surrections of the serfs or villeins ; but .always without any doubt as to its 
legality. And though it has long ceased to have any practical iraporlanco 
in tliis country (whether or not it is legally abolished, as to which ride 
post), it must be remembered, that tho circumstances in which this country 
was in early ages, arc similar to those in which our countrymen are placed 
in many distant dependencies, surrounded by hostile races, all equally 
subjects of tlic British Crown, and equally under its protection, .so that on 
tho one hand the prerogatives of tho Crown, so far as necessary for their 
protection, arc equally valuable ; and, on tho other hand, legal principles 
can no more bo violated there than licre. 
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period of history, and has been throughout recognized, and 
indeed asserted by Parliament. 

As this essential and fundamental object must from its 
nature be as paramount to all others, it -was always recog- 
nised (a), from the times when liberty was first dawning, to 
those when it became most firmly established, that tho 
necessity for maintaining it worked an implied exception 
to all the safeguards which law established for the pro- 
tection of liberty. For it was obvious that neither law nor 
liberty could be enjoyed without peace and security, and, 

(a) The groat arliclc of Magna Charta (c. 29), which is regarded as the 
basis of onr liberties, ran thus, in its grand emphatic simplicity of language : 

" Niilhis liber homo capialnr vcl imprisonctnr, ant ntlagatur, ant cxulctur; 
ant aliquo modo dcslruatiir; nee super cum ibimus, nec super eum mltc- 
mus, nisi per legale judicium parium suorum, vel per legem terrm. Nnlli 
vendemus nulli negabimus, aut dofferemus jus tieium, vel rectum.” This, 
however, obviously implied that justice could have its course ; and Lord 
Coke, in commenting upon it, after stating its ctlcct and substance thus, 
" that no man shall bo in any sort destroyed or condemned but by the judg- 
ment of his equals or the law of theland,” proceeds to say that “ there are cases 
in which a man may bo seized without regular course of law. " Against those 
that attempt to subvert tho king’s laws, there licth a writ to the shcritl' in 
the nature of a commission, ad capiendam impugnatorcs llogis, Ac., and 
this is lex terra?, and the reason is, merito bencficinm leges amittit, qni 
legem ipsam subvcrtcrc intendit." This, howevoj-, still implies that ho can 
bo arrested, and that the law c.an then h.avc its course ; and on the principles 
here laid dorni, if the law coidd not have its course, by reason of rebellion, 
then those in rebellion could not claim the benefit of it. And he cites 
the case of Thomas of Lancaster thus: — “Thomas of Lancaster was ad- 
judged to die as a traitor, and put to death in 11 Edw. II., and his 
brother and heir was restored, for two errors in the proceedings. " Quod 
non fuit araniatus ct an responsioncm positus tempore pacis, co quod curia? 
licgis fuernnt aperta? in quibua lex fiebat unicuiquo prout fieri consuevit. 
2. Quod contra cartam de libcrlatibns, tempore pads, absque nnmiamento 
son ro.sponsione sen Icgali judicio,” he was put to death. lYhich plainly 
implies that it was the summary execution of the man in time of peace, 
when the law could have lind its course, which was the ground of the 
reversal of tho judgment, and so it is evidently put by Lord Coke (2 Inslj. 
4,9). And clscrvhcre, commenting on the same case, ho says, “ Tliomas of 
■ Lancaster being taken in open insurrection was ]}y judgmmt of viarlkd law 
put to death, and this was adjudged to bo unlawful, co quod, &c., reciting 
the grounds of error as before. And then he there says, “If a lieutenant 
or other that liatii commission of martial law, in time of peace, liang or 
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therefore, when the Great Cliarter laid the foundation of 
our liberties, it Avas Avell understood that the strongest 
stipulations that justice shall have its regular course, only 
applied when justice coxdd have its regular course, and 
that when it could not, those who thus prevented it could 
not claim the benefit of it. 

In cases of rebellion, Avhen it had proved formidable and 
■widespread, it was always usual, in times when the military 
force was feeble, to execute summar}^ justice upon the 
insurgents, for a short period after the .suppression of actual 
insurrection, in order to extinguish the seeds of rebellion, 
and by the influence of teiTor to prevent its recurrence (a). 


otiicrwisc cxcculc any man by colour of martial law, this is murder ; for it 
is conlrarj' to Magna Charta (3 Inst. 52). So Lord Ilnlc, laying don-n 
that martial law is not permitted in time of peace, says, “ And acconUn'jUj, 
was that famous case of Edmond Earl of Kent, who being taken at Pom- 
fret, 15 Edw. II., Uic king had proceeded to give sentence of death against 
him, as in a kind of military court by a summ.ary proceeding, whieh judg- 
ment was afterwards reversed in Parliament. And therrofon of that rcrersal 
being to the purpose in hand, it is inserted as entered on the record — quod 
‘ternpus in quo morle adjudicatvir fuit, fuit tempus pacis, 5;c.’ And 
accordingly that judgment w.a.s reversed ; for martial law, which is rather 
indulged than allowed, and that only in case of necessity, in time of open 
war, is not permitted in time of peace.'’ So Blackstonc, in his commen- 
taries, cited the case as showing that marlhal law, in the arbitrary sense, is 
not permitted in time of peace (1 Comracntaric.s, cd. ISOO, p. 413). Cock- 
burn, C. J., in his charge in Nelson’s c.xsc, citing the ca.se, omits the words 
on which the judgment "turned, in tempore pacis, and does not mention 
that all the commentators upon it put it as a c,asc of martial law, and 
merely s-aj-s that he is not satisfied that it was so, and that it seems to h.ave 
been an irregular execution. But an irregular execution of a civilian in 
rebellion, by officers of the Croun, is the very definition of martial law; 
and it is to to bo observed that the distinction ns to soldiers was not known 
in that early ago, and that it never occurred to any one that the ground of 
the decision was that the man executed ira.'! not « foldin'. Beyond .til 
doubt he was a civilian. The Lord Chief Justice, in his charge, E.ays this 
was meant of soldiers ; forgetting that in those times there rvere no 
soldiers in time of peace, in the sense of a separate class; that mililaiy- scn-ico 
was alw.ays out of the cmintrj-, and homicide abroad was not murder by the 
common law (1 Inst. 102). 

(o) Thus, in the reign of Rich. II., in the Wat Tyler rebellion, many of 
the rebels were executed without due process or form of law {JIvmc’s Ilht. 
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And altliough wlienjliis power was exercised with excess 
thei'e may liave been a necessit}^ for an indemnity, at all 
events to protect parties who bad acted in good faith from 
being harassed and vexed by ci’i’minal prosecutions, no 
instance will be found in our history, either of a prosecution 
or an indemnity, for acts done, under the authority of the 
Crown, in the execution of martial law, for the suppression 
of rebellion. 

From this fundamental principle it follows that as the 
object is paramount to all others, it is the peculiar prero- 
gative of the Crown to levy war within the realm. As, on 
the other hand, it may be necessary for the Crown to levy 


vol. 3, 10). This is tlic proper definition of jnarlial l.w, that is, 
e.%;ecutions under the authority of the Cromi without due course of law. 
Hume cites the 5 llich. II, c. C, which has been Bupposod to he a Bill of 
Indcranity, the only instance of the kind to be lound in our history ; but 
the indemnity was not merely for executions without due courEC of law, 
but for unbridled c.xccsses, exercised under the direct orders of the Chief 
Justice, who was the executor of martial law on the occasion, and who 
examined no wlncssos, but condemned men whoIcs.alc, without inquiry ; 
insomuch that contemporary writers Btatc, that whoever was accused before 
him, whetlicr guilty or innocent, was sure to he condemned {Barrington on 
the Statutes, 262; Zingard, iv. 182; JRapin, iv. 25). Therefore a charter 
of pardon was granted, and this is the only instance of the kind to be 
found in our hislorj-, although martial law was executed after every 
rebellion or insurrection, as, for example, after the Jack Cade insurrection 
in the rci^ of Henry VI., some of the leaders were executed imincdiatclj' 
aftenvards, without any legal process {Lingard, vol. iv., 50). But some 
months afterwards, when further justice was executed, it appears, from a 
passage in the Fusion Letters, that it Avas by what avc should noAV call a 
special commission, for there is a letter (xxxvi.) from the Earl of Oxford 
to the Sheriff of Norfolk, dated in the uintcr of the year, in Avhich he states 
that during the session of Parliament he Avas sit ting at Norwich on a com- 
mission of oyer and terminer, Avith YclA'crton, one of the king's judges, 
and that the king, by the ndA'icc of his great council, in consequence of the 
indisposition and insurrection of the Commons during the last summer, 
had sent the commission. It is to be observed that the insurrection 
extended into scA’cral counties, although it seems to have broken out in 
Kent, and its chief outrages Avcrc in London and at Leicester; and it is 
probable that those of the insurgents executed summarily Avera those taken 
speedily or immediately afterwards, and upon or near the scene of actual 
insurrection, so that their cases Avere clear ; Avhcrcas the cases dealt Avith at 
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■\var against reloeilious suljjects, in order to preserve tbe 
peace, so, on tlie other hand, for subjects to levy war at all 
even for a lawful object, is an offence, but to levy war 
against the Crown is the highest of all offences, because it 
strikes at the root of that peace which is the basis of all 
law and libert}', and an insurrection or rebelhon for the 
destruction of the powers of Government, or the institutions 
of the realm, may amount to such levying of war against 
the Crown, which will justify a levying of war by the 
CrouTi to put down the rebellion (a). 

So well established is this, that the greatest authorities of 
our common law (b) are very full and explicit in defining 

some distance, and after some lapse of time, and whicli therefore ivoiild 
require greater care, n-crc dealt with by trial, under Bpecial commission, in 
the ordinar}’ way. Tliis illustrates the distinction between the proper 
scope of martial law, in the suppression of rebellion and ordinaiy civil 
jurisdiction, which, when it can be exercised, and it will be siifGcicnt for 
the object, might to be resorted to. 

(o') It was high treason by the common law to levy war against the 
CroTO, for no subject can levy war -within the realm without authority 
from the king, for to him alono it bolongcth. Le Roy do droit doit savcrct 
defender son realm vers enemies, &c. (3 Inst. 0). “ If any levy war to expel 
strangers, to deliver men out of prisons, to remove counsellors, or against 
any statute, or to any other end, pretending reformation without warrant — 
this is loving war against the Crown, for tliey take upon tlicra royal 
authority, which is against the sovereign. There is a diversitj- between 
le\’ying of war and committing of a great riot or an unlawful assembly. 
For example, if three or four or more do rise to bum or put down an 
enclosure in a particular place, this is a riot; but if they bad risen of pur- 
pose to alter laws, or to go fi’ovi town to taxon generally, and to cast down 
enclosures, this is levying of w.ir, though there bo no great number of 
conspirators, because the pretence is public and general, and not iwivatc 
in particular. Amd so it was resolved in the case of Bradsha-w and others 
in Oxfordshire, whose case was that they conspired to assemble themselves, 
with as many as they could procure, and then to go from gentleman's house 
to gentleman's house and cut dotm enclosures ; and this was liold an inten- 
tion to levy war against the Queen (ihid 10). And so under the statute of 
treasons, an actual rebellion or insurrection is a Icvj'ing of war ; and if any 
•with strength and weapons invasive and defensive, do hold a castle or fort 
against the lung and his forces, this is a levying of war against the king 
(x'hld). Lord Hale lays tlie law down .to the same effect. 

(6) Thus Lord Hale says, “ IVhat shall be said a levying of -war is in 
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and describing wbat may and may not be deemed to 
amount to a levying of war against the Crown by subjects 
in rebellion, wlieu formidable, eitlier by reason of arms or 
of numbers. And altbough tlicir definitions are ratber 
more I’igid than would be approved of by constitutional 
lawyers in our own days, yet, on tbe other hand, no con- 
stitutional writer has ever doubted that in spirit and in sub- 
stance the doctrine was sound. 

And though, no doubt, a inere riot is not a levying of 
war against the Crown, and there must be something Avhich 
amounts to a rebellion, that is to say, a gathering together 
of men, with force and arms, with intent, by means of force 

truth n question of liict, nnd requires many circuinstancc.s to give 'it that 
(lenoiniuation, vhich may bo diflicult to enumerate or define, and commonly 
it is formed by the words more guerrino avrati, arrayed after the manner or 
^Ya^. As where people are assembled in great numbers armed with 
weapons of peace or weapons of war; if they march thus armed in a body ; 
if they have chosen commanders or oflicers ; if they march cum vcxilHs 
cxplicatis (with banners displayed), or with drums or trumpets, or the 
like; whether the gi'catncss of their number, or their continuance together 
during those acts may not amount to an army after the manner of war, may 
be considerable.” Lord Halo cites from Anderson’s reports the following 
very iihistrative case. “ Divera apprentices of London were committed to 
prison for riot and for seditious proclamations ns to the price of victuals, 
&c., for which divers others conspired to take them out of prison, to kill 
the mayor and burn his house, to break open the bouses where arms were to 
be found, nnd thence to furnish themselves with weapons nnd arms for 
tiirce hundred more : after which, divers of them devised seditious libels, 
moving others to take part with them in their movements and to aBsemblc 
themselves, and accordingly divers assembled themselves and had a 
trumpet, &c., and in going towards the mayor’s house they ofl'crcd violence 
to those who resisted them, but slew no one. It was held that this was a 
levying of wai’, nnd an act of high trc.ason, for which several of them were 
convicted and executed; and it was said by' the judges that if any do 
intend to levy war for anything that the Queen by her justice ought or 
may do in government as Queen, that shall bo declared a levying of wav 
against her, and it is not material that they intended no ill to the person 
of the Queen, if intended against tho office and authority.” The result was, 
of course, that if the rebellion h.ad been formidable enough to require it, 
martial law might have been declared. Thus, also, in another ease cited 
by Hale, of the weavers in nnd about London, who assembled in several 
places within tho metropolitan counties, to tho number of several hundreds, 
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really necessary for tlie suppression of a rebellion, "with- 
out protest or remark (a) ; and they record it as something 
perfectly well recognised, and understood and assented to, 
and as not requiring definition or description, otherwise 
than as the execution of such summary justice ; although 
these historians protest against it when exercised in time 
of peace, to the prejudice of cml jurisdiction, and in usur- 
pation upon the common law. 

and stopped, so as the courts of justice be as it were shut up, et silent leges 
inter arma, then it is said to be time of warre. And the triall hereof is by 
the records and judges of the court of justice, for by them it will appeare 
whether justice had her equal! course of proceedings at that time or no, 
and this shall not be tried by jury.” And then Lord Hale, in treating of 
martial law, "which is the law' of war, and which he says, “in truth and 
reality, is not a law, but something indulged rather than allowed as a law,” 
says that it was “ only to extend to mcmbci-s of the army, or to those of the 
opposite array ; and the exercise of martial law, "whereby any person should 
lose his life or liberty, may not be permitted in time of peace, when the 
King’s courts are open for all persons to receive justice according to the 
laws of the land. For martial law', which is rather indulged than allo"wcd, 
and that only in case of necessity, in time of open "war, is not permitted in 
time of peace, when the ordinary courts of justice are open” {Hid). 
"Whence it appears plainly to follow that when war is levied against the 
Cro'wn, martial law is applicable to those wdio are engaged in rebellion. 

(ti) Thus, Lord Bacon, who was both a la"wyer and historian, records what 
Henrj' YII. did after a rebellion ; “ Therefore, awakened by so fresh and 
unexpected dangers, he entered into due consideration, as well how to weed 
out the partakers of the fomer rebellion, as to kill the seeds of them in 
time to come ; and "withal to take away all shelters and harbour for discon- 
tented persons, where they might hatch and foster rebellion, which after- 
wards might gather strength and motion. And first he did yet again make 
a progress fi:om Lincoln to the Northern parts, though it were indeed 
rather an itinerary circuit of justice than progress. For all along, as he 
went, with much severity and strict inquisition, partly by martial law, and 
partly by commission, were punished, the adherents and aiders of the late 
rebels ; not all by deaths (for the field had drawn much blood), but by fines 
and ransoms which spared life and raised treasure” {Bacon's Life of 
Henry VII- 23). Here it is to be observed, that' Bacon speaks of martial 
law as opposed to the course of common law, and also as difibrent from 
trial by commission ; and also as applying to all rebels, whether soldiers 
or not. And that it plainly was not meant in the sense of ordinary 
military law, which applies only to the king’s soldiers, but in the sense of 
summary justice on civilians. The Lord Chief Justice says this was ob- 
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It is to be observed, however, that in mere cases of 
isolated acts of treason (ft), or even of actual insurrection, 
when over, or even of more formidable rebellion, when 
thoroughly extinguished, it has never been deemed lawful 
to execute summary justice by martial law, upon the per- 
sons implicated ; for that would be an encroachment on 
civil jurisdiction, and an interference, without just excuse, 
with the course of common law, which ought always to be 
allowed to have its free course when it can have it. And a 
broad distinction was always drawn between the exercise 

vioiisly illegal, ivliicli is not suggested by Lord Bacon, but if it was so, 
it was because the rebellion was over. It is to be observed that Lord Bacon 
uses tbe term martial law in a certain sense; and further, it must be 
observed, that Lord Bacon docs not mention it as anyiliing necessarily 
illegal ; but, on the contrary, by his silence, rather implies his idea of its 
legality; and, at all events, mentions it as something quite well hnder- 
stood, Whothor it was illegal, would depend upon whether it was really 
necessary to suppress the rebellion, which might be still smouldering, though 
subdued. So Hume mentions martial law again and again, as applied to 
civilians taken in rebellion. Tlius, in the reign of Henry VII., “ Norfolk 
spread the royal banner, and wherever he thought proper executed martial 
law, in the punishment of offenders ” (vol. iv. 164). So under Edward VI,, 
“ Arundel and the other leadei-a were sent to London, tried, and executed ; 
many of the inferior sort were put to death by martial law (vol. iv. 294). 
Now tbe point to be observed is, that these and all other writers mention 
martial law as a thing well known and understood in the sense of summary 
justice, in time of rebellion, on those implicated, in the rebellion and as 
applied to civilians, and as opposed to trial by due course of law ; and, 
further, that it never occurs to them to suppose it was illegal, when really 
necessary for suppression of a rebellion, 

(«) The distinction here pointed out is 'well illustrated by the difference 
in the language of our historians and lawyers, when speaking of martial 
law proper; i.e., the execution of summary justice in time of rebellion, and 
its illegal exercise in time of peace, as one of the institutions of the realm. 
Not a word will be found in Lord Coke or Lord Hale against the execution, 
of this summary justice in time of rebellion, though they zealously, 
denounce any instance of arbitrary authoritj' they meet with in our history ; 
vfitness Coke’s denunciation of the commissions of Empson and Dudley, 
under Hen. VIII., or of the arbitrary commission to the Count of Rivera, 
Constable of England, under Edw. IV, ; which will bo found in Hymer, 
rol. xi. p, 681, and is a kind of permanent commission of martial law, 
or summary justice in all cases of treason or rebellion. Huine gives an 
illustration of this arbitrary jurisdiction : “ John, Earl of Oxford, and bis 

G 2 
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of sucli summar)’ justice on occasions of sudden emergency 
and in seasons of imminent public peril ; and its exercise 
in time of peace, ■when the common law would have its 
course. The former was allowed as an indulgence, on 
account of the necossit}', the latter was alway.s denounced 
as an usurpation. 

So strongly rooted and well established in the constitu- 
tion is the prerogative of the Cjown, to levy war, if neces- 
sary, for the preservation of the peace, or the protection of 
the realm, either from domestic insurrection or foreign 
invasion, that, from the most ancient times, it was recog- 
nised to bo part of its prerogative to keep in readi- 
ness a militia (a), or domestic military force, to be called 


Fon were detected in corresponding with Morjarret, were tried tw martial 
law before the Constable ; were condemned and e.\ccutcd. Sir W. Tvrrcll 
and others were convicted in the Mine arbitrarj- court and were executed ” 
(vol. iii. p. Fpon which his comment is, "This introduction of 

martial law into civil froverninent, w.aa .a hifrh strain of j'rerojrativc " (I'iu?). 
And in his note, it, he puts the illeijtdity, as Cohe had put it, uinm its hciiux 
in lime of peace. “ The ollice of con.d.ahle wa.s perpetual ; its jurisdiction 
was not limited in time of war,*’ and then ho poes on to say quite truly, 
“Its authority was in direct contradiction to .Majrna Charta, and it i» 
evident that no regular liberty could suhsi-st with it. A eco tali ugly the 
office wa.s suppressed by Ilcury VIII. ; the practice, however, of exercising 
martial law slill subsisted, a\id wa.s not abolished till the I'ctition of Right." 
Tliat is, the practi.se of exercising it as here described, in time of jvcace and 
for the puriioscs of civil government. The historian h.as not a word to say, 
hero or clscwlicre, against the execution of martial law in time of rebellion, 
altliougli bo records it over and over again. When it .apjicam to have been 
exercised in time of peace, bi.s indignation is aroused, and he protests 
against it. This shows that he perfectly understood what he meant by 
martial law, and meant it in the sense in which it is hero understood ; and 
that he was not at .all iudifferonl to its exercise. 

(a) "We are not to imagine, says the grc.at commentator, that the hing- 
dom wa.s left witlmut defence, in c.aso of domc-stic insurrection, or the j>ros- 
pcct of foreign invasion. It w.as usual for our jirinces to issue from time 
to time commissions of array, and send into every county ofliccrs in whom 
they could confide, to muster or set in xnililarj- order the inhabitants of 
every district. But it was provided that no man should be compelled to 
go out of Ids shire, but in c!v<cs of urgent necessity ” (Blachtonc’s Com~ 
moUarlcs, vol. i. c. S, of the Jiof/al J'orca). This implied, of course, that 
in case of necessity, the king’s ofiicetv; could lead them out of one county 
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oiit when necessary, for the very purpose of levying 
war for either of those objects. And the command 
of this, which may be called the common law army 
of the realm, as distinguished from a regular soldiery or 
standing anny, which is by statute, was vested in the 
Cro^vn by prerogative, and has been recognised by Parlia- 
ment as so vested, for the express purpose, as numerous 
statutes attest, of enabling tbe Crown to exercise its pre- 
rogative of levying war, if necessary, to preserve tbe peace. 

As, upon these principles, it would be lawful by the com- 
mon law, upon the occurrence of rebellion, to declare war, 
or in other words, martial law, if necessary for its suppres- 
sion ] and as, also, it would be lawful, and indeed 
unavoidable, for tbe Crown to delegate to lieutenants, 
by- virtue of its prerogative, tbe power to exercise the 
rights of war, and execute the laws of war for that purpose ; 

into another, either in case of rebellion or invasion ; and in case of rebel* 
Hon, to attack the rebels. " About the reign of Henrj’ VIll,, the commen- 
tator continues, lieutenants of counties began to bo introduced, as standing 
representatives of the Crown to keep the counties in militarj- order ; and 
Camden speaks of them ns e.vtraordinary magistrates, constituted only in 
times of difficulty and danger. The introduction of these commissions of 
lieutcnanc 3 ’, which contained in substance the same powers ns the old com- 
missions of arraj’, caused the latter to fall into disuse.” He goes on to 
state that this prerogative was disputed at the time of the rebellion, and it 
became a question how far the power of the militia did belong to the 
Crown. The statute 13 Ch. II., s. 6, affirmed, however, that the supreme 
command of all the militia of the realm was the undoubted right of the 
, Croum; and so it has ever sinco remained, and has been established 
by numerous statutes. The 20 Geo. III., c, 107, provided that militia 
might be embodied; and s. 95, enacted, “That in all cases of 
rebellion or insurrection it shall be lawful for His Majestj’ (the occasion 
being first communicated to Parliament, if the Parliament shall then be 
sitting, or declared in council and notified by proclamation if no Parlia- 
ment then he sitting) to order .and direct the lieutenants of the militia to 
draw out and embody the militia within their respective counties, and in 
such manner as shall be best adapted to the circumstances of the danger, 
to put the said forces under the command of such general officers as His 
Llajcstj' shall approve. of, to direct the said forces to be led by their respec- 
tive oflicers into any parts of the kingdom for the suppression of any 
rebellion or insurrection within the realm.” It is added that tho militia, 
when called out, shall be under the Mutiny Act. 
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SO it \vould not, pertaps, be necessarily unlawful for the 
Crown, in its commissions of lieutenancy {a), whether in 
this country or in any colony or dependency, providing for 
the exercise of this right, when, by reason of such rebellion, 
the occasion for it should arise. And accordingly such 
commissions were issued, and have never been declared 
illegal or unconstitutional. ^ 

It never was legal, however, to exercise martial law, or 
the law of war, against the subject in time of peace, or 

(a) And accordinglj’, before the age of standing armies, it was usual for 
the Crown to issue commissions of lieutenancy containing clauses which 
empowered, in case of rebellion, the exercise of martial law. Here, for 
instance, is an example taken from Eynier's Foedera, com. vii., pt. iii., p. 32, 
and issued in 1617, ten 3 ’ears before the Petition of Eight, It was thus: — 

“ We give full power and authority unto j'ou (the Lord President of the 
Council in Wales) to levy men of armes of all kindes and degrees meet 
and apte for the warres, and them to lead and conduct as well against all 
and singuler our enemies as also against all and singuler rebells, traytors, and 
other offendors and theire adherents against us, our Crowne and dignitie, 
within the saide principalitie and dominions . . . and with the saide 
enemies, traytors, and rebells from tyme to tyme to fight, and them to 
invade, resist, suppresse, subdue, slea, kill, and put to execution of death 
by all waies and means from tyme to tyme by your discretion .... 
and further to doe, execute, and use, against the said enemies, traytors, 
and rebeUs, and such other like offendors and their adherentes, afore- 
mentioned from tyme to tjme, as necessitie shall require, by your dis- 
cretion, the lawe called the martiall lawe, according to the law martiall ; 
and of such offendors apprehended or being brought in subjection, to save 
whom you shall thinck good to be saved, and to slea, destroie, and put to 
execution of death such and as manj' of them as you shall thinck meete by 
jmur good discretion to be put to death.” Now', as alreadj- observed, this 
was issued ten years before' the Petition of Eight, and the terms of that 
Act are carefully' framed so as not to apply to such commissions as this, 
which it will be noticed is strictly limited to rebellion, and the offence of 
rebellion ; whereas the commissions referred to in that Act, as will be seen, 
embrace larceny and all ordinary offences. And this w’as a usual and 
common, commission. The counsel for the prosecution in the Jamaica 
case admitted that “ in Rymer would be found proclamations of martial 
law in which things W'ere authorised exactly such as were done in Jamaica.” 
And it may be added that the terms of the proclamation in Jamaica were 
in substance the same as the above— a strong proof of the truth and 
reliability of the legal doctrines and military traditions on which it was 
based. Cockburn, C. J., in his charge in Nelson’s case, has notlring to 
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against ordinary ofifenders, for ordinary offences {a) ; and 
althoxigli at certain periods of our history it was found 
convenient to issue commissions of martial law, for the 
punishment of such offenders, and the repression of such 
mere riots or disturbances as could he repressed hy the 
ordinary means and powers of laAv, there never was any 
doubt that such commissions were wholly illegal. And the 
distinction between such commissions and the exercise of 
martial laAV, for the suppression of rebellion, was always 
well understood in our history. 

obsen’c upon llic above, except that it did not nppc.ar to biive been executed ; 
the reason of vliieh is very obvious, viz., that it va.s not required, 
because there was no rebellion, liut the point is, that it was a usual and 
common commission, that it is inserted in Jiymcr as a precedent or form, 
tliat it was evidently regarded as usual and legal, and that when the 
Petition of Eight came to be drami it was carefully so drawn ns not to 
apply to such commissions ns these, issued for supprc.=sion of rebellion. 
Of course, similar commis.sions would not necessarily be unlawful in 
colonics or dependencies. But sec further ns to this delicate question. 

(a) The distinction between the proper use and scope of martial law in , 
the suppression of rebellion, and its abuse for purposes of mere punishment 
or a suppression of ordinarj* disturbances, was well undcmlood and recog- 
nised, even in the age wlicn it was most disregarded. Tims Hinnc says, 
'‘AYbenever there w.vs any insurrection or public disorder, llio Crown 
employed marti.al law, and it was during that time exercised not only over 
the soldiers, but over the wliolc people. Any one might bo punished as 
an aider or abettor of a rebellion;” and ns an example be quotes Lord 
Bacon as saying, “ that the case of Ibo Earl of E-wex and bis fcllow-cou- 
spirators would liavc borne the severity of marti.al law. But the kings of 
England did not always limit the exercise of this law to times of civil war 
and disorder. Thus, in lCf)2, when there was no rebellion or insiin-cctioii, 
Edward VI. granted a commi-ssion of martial law. Queen Elizjibctli was 
not sparing in the use of this power, .and in the case of an isohafed outrage 
by an individual, the Queen was bo incensed that slio ordered him to be 
punished instantly by martini law ; but upon the remonstrances of some 
prudent counsellor, wlio .told her that this law was usually confined to 
turbulent limes, she delivered him over to tlie common law (vol. v., 
•appendix iii.). This commission was granted to Sir Tliomns AVilford, 
granting liim authority, upon signiricalion from justices of the peace, of 
idlo vagabonds or riotous persona worthy to bo speedily executed by 
martial law, to execute them (ibid, 45G). It is obvious that tlicso and 
many similar commis.sions which might bo cited bad really no colour of 
legality ; they were not issued iu time of nor in the event of war, but in 
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Indeed, as martial law, or the law of war, can only be 
justified by a war, or by the occurrence of a rebellion 
creating a pressing and paramount necessity, and necessity 
can only be judged t>f when it arises — it is questionable 
wlietbeT coTmuissioTis of rawctAal law, provldlug for its future 
exercise, on some uncertain occasion, would be legal, unless 
the issuing of them could be excused, by such circum- 
stances of distance and difficulty of communication, as 
existed in this country in former times, but which are not 
likely to occur in our own times, except in cases of colonies 
or distant dependencies of the Crown. But, beyond all 
doubt, commissions of martial law, for the trial, not only of 
rebels, hut of all ordinary ofifenders, were always illegal, 
and were so declared by the Petition of Bight (a). 

lime of ponce, and to be executed in lime of peace, and on onlinaty 
oflenders, Euperseding, wilbout any excuse or pretence of necessity, the 
ordinary law. Such ciscs bave been cited as iiiRtancc.s of martial law, but 
in truth they were not jnarti.al law; they were simply assumptions of 
despotic authority wholly contrary to law. And Ibo distinction will be 
observed between these commiEslons and real commissions or procla- 
mations of martial law, puch as have been already cited. The truth is, 
that there is something irregular in the very term commission of martial 
lavT, for mattinl law being but, tbe iaw ot v.-av, it is ratbei by deciaTalion 
or proclamation, as upon a declaration of war, or on some sudden neccs-sity 
and emergency, than by commission, whicli appears to contemplate some- 
thing permanent, continued, or scUlcd. And if commissions of martial 
law were legal at all, it could only be as directed to the occurrence of a 
future rebellion, amounting to a formidable war. As, however, the 
necessity could onlj' bo judged of when it arose, such commissions were of 
very doubtful legality, even when conOned to rebellion. So when the 
streets of London were much infested with riotous persons, the Queen 
finding other remedies jneflicient, decreed martial law, and gave Sir 
Thomas WilforJ a commission of provost marshal, as above stated {ihiil}. 
This commission recited that “sundry great unlawful assemblies of a 
number of base people in riotous sort, for tlie suppression of Avhicli it Avas 
found necessary (for that the insolency of many desperate oflenders is such, 
that they care not for any ordinary punislimcnt by imprisonment) to have 
some notable rebellious persons to be speedily suppressed by execution to 
death, according io the justice of martial late,” This was obviously illegal, 
for it was applying martial law to mere rioting. 

(a) The particular commissions Avliich led to the declaration in the 
Petition of Eight, and Avliich are recited in it, Avcrc such as that issued 
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The exercise of the prerogative of tlie Crown to levy 
war against subjects can only be justified on the ground of 

Dec. 1625, to Lord Wimbleton, which empowered him to proceed against 
soldiers or dissohitc iici'sons who should commit any rohhcrics, &o., uhich hy 
martial law ought to be punished with death, by such summarj’ course ns 
is, agreeable to martial law, &c. (Tfynicr, xviii., 254). Another similar 
commission, dated 1626, will be found, p. 751 and p. 763. Now, these 
commissions correspond so exactly with the terms of the recital in the 
Fclition of Right, that it is manifest they were the commis.sions alluded 
to ; and it will be seen bow entirely they differed from martial law proper, 
which, to begin with, was not proper by commission but by declaration or 
proclamation on the sudden breaking out of war or rebellion, ns on the 
occasion of a great public emergency. The Petition of Right recited that 
by the Great Charter and other laws of the rc.alm, no man ought to be 
judged to death but by the laws cst.ablishcd in the I'calm, cither by the 
customs of the realm. or Acts of Parliament, and, “Whereas no offender, 
of what kind soever, is exempted from the proceedings to be used, and 
punishments to be inflicted by the laws and statutes of this your rc.alm,* 
nevertheless of late time divers commissions under your llajcsty’s great 
seal have issued forth, by which certain pereons have boon assigned and 
appointed commissioners, with poaver and authority to proceed within the 
land according' to the justice of martial law against such soldiers or 
mariners, or other dissolute persons joining with them, ns should commit 
•any inurdw, vohlery, felony, imttiny, or other ontrayc o)’ misdemeanour 
whatsoever, and by such summary course and order as is agreeable to 
martial law, and as is used in armies in time of war, to jirocccd to the trial 
and condemnation of such offenders, and them to cause to be executed and 
put to death according to the law martial (viii,), by pretext whereof some 
of your Majesty’s subjects have been by some of tlio said commis.sioners 
put to death, when and where, if by the laws and statutes of the land they 
had deserved death, by the same laws and statutes also they might, and 
by no other ought, to have been judged and executed,” therefore it is 
prayed, “that the aforesaid commissions for proceeding by martial law 
may be revoked and annulled, and that hereafter no commissions of lil-c 
nature may issue fm-th,” «fec. It will be observed that this is carefully 
restricted to commissions for the trial of all ofibnccs by all kinds of 
offenders, and says not a word as to martial law for supjwcssion ofrcMlion. 
In the age in which the Petition Right was passed no one supposed that it 
rendered martial law illegal for the suppression of rebellion. Upon that 
subject there is a contemporary authority of infinitely greater relevance 
and importance as to the lawlulncss of martial law, the authority of one 
who suffered severely for liberty. Allusion is here made to the passage 
quoted by Mr. Bristow from Prynno, It is from his Animadrersiotts on. 
Amendments. of, and Additional £xplanatory Records to the Fourth Pari of 
(Joke's Institutions of the Law of Fnyland; published in 1669, p. GO. 
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a paramoxint necessityj for tte preservation of the peace or 
protection of the realm, for the welfare and protection, of 

Prynne quotes a pardon granted by Queen Elizabeth (Pat. de Anno 12 E. 
c. m. 30 intus. De Pardonacione pro majore et civibus Dublin.) granted 
to the mayor and citizens of Dublin, for having, in vieiv of a threatened 
invasion of Scottish enemies and rebels, destroyed houses and buildings in 
the suburbs of the city, for facilitating its defence. Upon this Piynne 
remarks, “ Had the mayor and citizens been military officers, com- 
missioned by the king to garrison and guard the city against the enemies, 
cases had been stronger in •point of •martial law and warlike discipline, 
■needing no pardon in such, a case as this.” It is true the case related only 
to seizure of property, but, as every lawyer knows, the test of legality is the 
same whether applied to property or person, and the doctrine laid down 
by Prynne obviously is that martial law justifies whatever is necessary, 
as against rebels, or for suppression of rebellion. So Hale, not long 
after the Petition of Eight, described it as making martial law illegal 
in lime of peace (Hist. Com. Law). So far, however, from the Petition of 
Eight being deemed to have abolished martial law’, there is an unbroken 
tradition of legal autbority from that time to the present, that it is lawful 
in rebellion, and is absolute military authority. Thus, just before and 
just after the Petition of Eight, it was thus defined, in a passage cited in 
every law. dictionary from that time to this : “ Martial law is the law that 
depends upon the just and arbitinry power of the king, or his lieutenant, 
in tine of war. For in war, by reason of the great danger arising from 
small occasions, he useth absolute power ” {Smith, Hep. pdng., lib. ii., c. 
3, cited in Blount’s Law Bicliojiafg ; and in Cowell, edition 16/0; and in 
Jacobs, and in Tomlin, edition 1835). So, “ Martial law is an arbitrary 
law’, originating in emergencies, regulated by the expediency’ of the 
moment, and extending to all the inhabitants of a place or country” (Dr. 
Worcester’s Dictionary, title “ Martial”). The Author has seen with some 
surprise loose statements that the Petition of Eight abolished martial law. 
It appears to him that there is an error ; and that this is manifest, either 
from its terms or its history’, or the construction put upon it by its author. 
It will be observed that there is no distinction or exception as to soldiers ; 
so that whatever it declared illegal was equally illegal as to soldiers as to 
other classes of persons. Yet after the Petition, as before, soldiers w’cre 
executed by martial law for mutiny, and although it was objected to, the 
objections were overruled, and eminent law’yers advised that, in time of 
war, in the face of the enemy, it was legal {Rushioorth, vol. iii., 1199). And 
so under the Commonwealth, an ordinance passed, establishing a com- 
. miss ion to hear and determine matte.rs of military cognisance according to 
articles of war, and try, convict, and execute all offenders against them 
{Pari. Hist., vol xiii., p. 270). And among the articles were these : — No 
soldier or officer shall make any mutinous assembly, or be assisting 
thereunto, on pain of death. And there W’as a regulation that men should 
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wliicli aloue prerogative exists. When war is thus lawfully 
levied by the Crown for the suppression of rebellion, or 
resistance of invasion, that same prerogative, grounded on 
the necessity at common law, empowered the Crown to 
govern the army absolutely, or by a law different from that 
of the common law (cl), and this law of war, as being ordy 

repair to tlioir regiments under pain of death {Pari. Ilisl., vol. xiii., p. 
299). Siany trials by court-martial took plaec under this ordinance by 
martial law, and several persons were sentenced to death, not soldiers 
merely, but a civilian wlio was convicted ns a spy {WMtloch's Mem., 

■ p. 110). And after this ordinance had expired, Cromwell put mutinous 
soldiers to death by a drum-head court-martial {Tijllcr's Military llisl., 
p. 94). 

{a) Thus martial law became an ambiguous phrase, ns it embraced 
military law, or rules for the government of the armj-, as well as the law 
of war ; and the whole was called martial, because there was no army but in 
time of war. The militarj- law was administered in the court of the 
constable-marshal, which was the curiw militaris ; and it is called by Lord 
Coke the marshal court and the fountain of the marshal law, which has 
been curiously supposed to mean martial law, whereas afterwards he uses 
that phrase, to describe martial law proper, as the law of war; alluding to 
the Petition of Right, in which it is defined ns the justice of martial law 
such as is used in armies in time of war, i. c. the criminal justice of the 
army, as quite distinct from its civil rules {Lord Cohe’s Jtislilutes, v. 4, c. 17, 
p. 123). The court of the marshal had a regular civil jurisdiction over 
military matters, extending to contracts ; for the military law, so long ns. 
it applied, embraced all the ofTcnccs and nfTairs of soldiers, military or 
otherwise. Thus Lord Halo treats of it ; “ In matters of war the con- 
stable and marshal had' a double power. 1. Ministerial, ns they were two 
great ordinary oBicers. 2. Tliey had also a judicial power, as a court 
wherein several matters were determined, as, the rights of prisoners taken 
in war, the offences and miscarriages of soldiers, contrarj’ to the laws and 
rules of the army. For, always preparatory to an actual war, the kings of 
the realm were used to compose a book of rules and orders for the due 
discipline and order of their soldiers, together with certain penalties on 
the offenders, and this was called martial law. But, touching the business 
of martial law, these things are to be observed, viz. Firstlj-, that in truth 
and reality it is not a law, but something indulged, rather than allowed, as 
a law. The necessity of government, order, and discipline in an army, is 
that only which can give those laws a countenance ; qued cnim neccssitas 
cogil ct defendit. Secondly, this indulged law was only to extend to 
members of the army, or to those of the opposite army, and never was so 
much indulged as intended to bo executed or e.xcrcised upon others. For 
others who had not listed under the army, had no colour or reason to bo 
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legal or allowable in war, was called martial law ; which 
originally included military law, that is, rules for the regu- 
lar government of the discipline of the army, as a military 
body while the war subsisted, and which embraced all 
matters which from their nature could be made subject of 
rule and regulation, and applied to all offences of soldiers, 
whether military or ordinary. 

When, however, the army became allowed and estab- 
hshed by statute, in time of peace, as a permanent body, 
so much of military law as the legislature thought proper 
to sanction — that is to say, so much of it as related to its 
discipline — was enacted or allowed under the authority of 
statute, in the Mutiny Act and Articles of War (a) ; and 

bound by military constitutions applicable only to the army, whereof they 
were not parts. But they were to be ordered and governed according to 
' the laws to which they were subject, though it wore a time of war. Thirdly, 
• that the exercise of martial law, whereby any person should lose his life 
or member, or liberty, may not he permitted in time of peace, when the 
king’s courts are open for all persons to receive justice according to the 
laws of the land. This is in substance declared by the Petition of Eight 
(3 Car. I.), whereby such commissions and martial law were repealed, and 
declared to be contrary to law ” (p. 42, Ed. 1820). That is, commissions of 
martial law in time of peace. Now here it is obrious that Lord Hale uses 
the term martial law in a double sense, as containing the law of war, pro- 
perly so called, in which sense it is no law, and the military law, which 
originally was only allowed in time of war, and,_ of course, only could be 
applicable to soldiers, for it is, as he describes it, a matter of regulations 
and constitutions, which are not issued to enemies, and he had distinctly 
stated already that martial law (proper), i.e., “no law at all,” applied to the 
opposite army — ^that is, in time of rebellion, the rebel army. 

(a) The Mutiny Act was only rendered necessary with reference to a 
standing army in time of peace, and it is founded on the Bill of Right 
(1 Will. III. s. 2, c. 1) ; reciting that, the keeping or raising a standing 
army within the kingdom in time of peace without the consent of Parlia- 
ment is illegal. The Mutiny Act, since 1689, has recited that no mamcan 
be forejudged of 'life or limb, or subjected in time of peace within the realm 
to any kind of punishment by martial law, or in any other manner than 
according to the known laws of the realm ; and then it gives power to make 
articles of war for the government of the army, and provides that no person 
within the United Kingdom shall, by such articles, be subject to any punish- 
ment extending to life and limb except for crimes by the Act made 
punishable. And it proceeded to enact that all the provisions of the Act 
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these then formed the onlj' military law in the country, 
and martial law, in its looser ambiguous sense, became ' 
obsolete, and remained only in its real and proper sense as 
the law of war, in which sense it did not admit of being 
confined within fixed rules and regulations, and in which 
sense it remained, as all military law originally was, abso- 
lute, and subject to the prerogative out of which it arose. 

Military law, therefore, has ever since its establishment, 
by statutes and articles, been clearly - distinguished from 
martial law in its proper sense, or the law of war ; or in 
that looser sense in which it was once used (a), as including 


shall apply to persons cnUslcd or in pay as soldicns, or all persons who shall 
be serving with anj' part of the annj’ at home or abroad. But it was long 
ago settled that as by the Act the power to make articles of war is confined 
to his own dominions, when Ids army is out of his dominions, he acts by 
virtue of his prerogative, and without statute ; and further, that flagrante 
belle, the common law has .never interfered with the army {Baniiis v. 
Keppd, 2 Wilson’s Reports, 318). That was just before the great commen- 
tator wrote, and he Avrotc thus on the subject: “Martial law, which is built 
upon no settled principles, but is entirely arbitrary in its decisions, is, as 
Sir Jlathcw Halo has observed, in truth and reality no law at all,- but some- 
thing indulged rather than allowed as law. The necessity of order and 
discipline in an army is the only thing which can give it countenance, 
and therefore it ought not to be permitted in time of peace, when the 
King’s Courts are open for all persons to receive justice according to tlie 
laws of the land” (vol. 1, 413). This, it is manifest, was meant of martial 
law — no doubt as to soldiers — but martial law in its original sense of absolute 
law ; for the great commentator cannot be supposed to have forgotten and ho 
goes on to mention, that regidar military law was established by statute in 
time of peace. Tytler, in his Military Law, actually supposes that Black- 
stone meant regular military law in the above- passage, and makes an 
amusing attack upon him, in which vdew he has been followed by Cock- 
burn, C. J ., in his charge. But all approved military uTiters, ever since the 
time of Blackstone, have carefully distinguished between military law and 
martial law. Thus, for instance, in MacArUntr on Court-Martial. 

(a) This was fully explained in 1792, in a celebrated case {Grant v. Gould, 
2 Henry Blackstone’s Reports, 07), in a judgment of Lord Loughborough, 
which has been singularly misunderstood, through want of attention to the 
previous history of the subject. It was a case which arose in time of peace, 
so that there was no occasion to say a word about martial law. in time of 
war,, and anything said tfiereon would have been obiter, or extra-judicial. 
In argument, the counsel for the applicant had entered at length into 
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not only martial law but military law, tbat is all rules for 
the government of an army ; including, as it then did, all 
their offences, ordinary or military, in which sense it has of 
course been exploded, and in the sense of military law it 
has been superseded. Military law is now well understood 
to. mean regular military law, so far as it is allowed, and 
enacted by statute ; but it has always been held that 
in time of war the Crown is not bound by these rules. 
And martial law has ever since been understood to mean, 
that law of war which, as to soldiers, is only allowed in 


those abuses of martial law which prevailed in ancient times. This led 
Lord Loughborough to say, “ that martial law, such as it is described by 
Hale, and such also as it is marked by klr. Justice Blackstone, does not 
exist in England at all. Where martial law is established and prevails in 
any country, it is of a totally different nature from that whieh is inaccu- 
rately called martial law, merely because the decision is by a court-martial, 
hut which bears no affinity to that which was formerly attempted to bo 
exercised in this kingdom, which was contrary to the constitution, and 
which has been for a century totally exploded. Where martial law prevails, 
the authority under which it is exercised claims a jurisdiction over all 
military persons, m all circumstances. Even their debts are subject to 
enquiry by a military authority ; every specks of offence committed by any 
person who appertains to the army is tried, not by a civil judicature, but 
by the judicature of the regiment or corps to which he belongs. It extends 
also to a great variety of cases, not relating to the discipline of the army, in 
those states which subsist by military power. Plots against the Sovereign, 
intelligence to the enemy, and the like, are all considered as cases within 
the cognizance of military authority. In this country all the delinquencies 
of soldiers are not triable by martial law ; but where they are ordinary 
offences against the civil peace, they are tried by the Comnion Law Courts. 
Therefore, it is totally inaccurate to state martial law as haring any place 
within the realm.” That is, martial law in that large sense, extending to 
all offences. For he goes on to say, that by the Mutiny Act, persons who 
compose the army are, for all offences in their military capacity, sirbject to 
trial by their officers. But the object of the trial is limited to hreaclics of 
military ditty (ibid). This has been strangely misunderstood as alluding 
to martial law in its proper sense as peculiar to war. But war was not in 
the mind of the Court, nor martial law in that sense. He was speaking of 
military law in time of peace, and as applicable to all ordinary offences, as it 
used to be, in old times, under the name of martial law, simply because, 
as there were no soldiers but in the time of war, the name martial law, or 
the law of war, included the whole. . 
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time of %Yar, and wliicli, not being restrained by rules and 
regulations, is absolute. 

It is to be observed that the Petition of Right applied 
equally to soldiers, in common with all other citizens and 
subjects; and declared illegal, as to soldiers, as well as 
others, trial by court-martial, for ordinary offences. That 
this could not and did not apply to trial of soldiers by 
martial law for offences against military law, at all events 
in time of wai', appears clear from the terms of the 
Petition, which defines martial law as “ used by armies in 
time of war,'’ and, without a word in reimobation of it, ' 
declares illegal trial by martial law, under such commis- 
sions as had been issued, for trial of all kinds of persons, 
for all kinds of offences in time of peace ; and beyond all 
doubt soldiers continued to be tried and executed by 
martial law, for offences against military law. This could 
only have been upon the grounds of a paramount necessity, 
and there is nothing in the Petition of Right against 
martial law, on the same principle of necessity, in case of 
rebellion. Soldiers are not less citizens than others, and 
cannot be deprived of common law rights, except on 
the ground of necessity, and for the safety of the com- 
munity. Military law as to soldiers will be found to rest 
entirely on this principle, and the same lu'inciple alone can 
govern its application to others. 

Since the Revolution, military law, so far as it is capable 
of being reduced to rule or regulation, has been embodied 
in statute or statutable enactments. Martial law, in, its 
original sense, meaning, the law of war as applied to 
soldiers (a), it is evident that any secondary sense of it in 


(a) nie Mutiny Act recites that it is requisite that soldiers Tvho shall 
mutiny or stir up sedition, or ho guilty of crimes or oflences to tlicjp>rju(/ice 
of ffood o?-d€i- and military discipline, ho brought to more exemplary and 
speedy punishment than the usual forms of law will allow; and then it 
enacts that tlic sovereign may make articles of war for the better govern- 
ment of the army, wliich shall be judicially taken notice of; and that no 
person mt/im the UnUed Kingdom, or the Brithh Isles shall by such articles 
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regard to civilians in rebellion, must depend upon its 
original sense as applied to soldiers ; and it is therefore 
essential to understand what it is with regard to soldiers, 
in so far as it is embodied in the Mutiny Act or Articles of 
War ; whether with reference to crimes and offences, or to 
penalties, or to the constitution of, courts and mode of 
procedure. The purview and principle of that Act, as laid 
down in the preamble, and annually recited every year 
since the Revolution, is, that it is necessary in order to retain 
the army in its duty, that is, to preserve the peace of the 
realm, and protect the subjects from the mischief which 
must result from the power of the army if left unrestrained, 
that soldiers who are guilty of offences to the prejudice of 
good order and discipline, be brought to more exemplary 
and speedy punishment than the usual forms of law will 
allow, and with that view various offences are created, and 


be subject to suffer an)' punisliinent extending to life or limb, or to be kept 
in penal servitude, except for crimes which are by the Act expressly made 
•liable to such punishments ; or shall be subject, with reference to 
any crimes made punishable by the Act, to be punished in any manner 
which shall not accord with the provisions of the Act (s. 1). Ajid all 
soldiers serving in any of Her Jlajesty’s dominions abroad, or in -places in 
possession of Her Majesty’s subjects, under the command of any officer 
having any commission immediately from Her Majesty, shall be subject to 
the Act, and the Ai-ticles of War (s. 4). Then as to offences, the Act 
provides that if any person subject lo the Act shall begin, excite, cause, or 
join in any mutiny or sedition in any forces of Her Majesty, or shall not 
use his utmost endeavours to suppress it, or shall conspire with any other 
person to cause a mutiny, or, coming to tlie knowledge of anj' mutiny, or 
intended mutiny, shall not, without delay, give notice thereof to his com- 
manding officer, or shall hold correspondence with, or give advice or intelli- 
gence to any rebel or enemy of Her Majesty, whether such offence be com- 
mitted within the realm or in any other of Her Majesty’s dominions, or in 
foreign parts, shall suffer death or such other punishment as by a court- 
martial shall be awarded. Then the Articles of War enact that any soldier 
who shall hold correspondence with, or give intelligence to the enemy (s'l), 
or who shall impede the provost-martial or any other officer exercising autho- 
rity, or refuse to arrest him when requiring Ms aid in the execution of his 
duty, or shall neglect to obey any order, shall, on conviction thereof before a 
general, or district, or garrison court-martial, suffer such punishment as 
shall accord with the provisions of the Act, and the usages of the service. 
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penalties are inflicted, vrith much greater severity and by a 
much speedier procedure than at common law. And it 
will be found that these articles contain much that is 
ajrplicable in respect to soldiers, or others, in cases of war 
or rebellion, so far as these matters can be made the 
subject of express regulation. 

Under the Mutiny Act, the offences of soldiers against 
the Articles of War, are tried by courts-martial ; and in 
countries bej'^ond seas, coui'ts-martial may take cognisance 
not only of offences against military discipline, in the sense 
of obedience to orders, or to officers, but also in the larger 
sense of preservation of good order ; and may therefore 
take cognisance of offences against the persons or property 
of any of the inhabitants of the country, and may inflict 
even capital sentences on soldiers. And while, on the one 
hand, it is carefully provided that only general conrts-mar- 
tial, composed of a certain number of officers, shall have 
-power to inflict capital sentences, it is also provided, on the 
other hand, that where it is impracticable to assemble a 
general court-martial, a court composed of three commis- 
sioned officers may sit. And, on the same principle, there 
is a provision for mixture of officers of both services, upon 
the same court-martial, when such mixture is conve- 
nient (a). 


(a) It shall be lawful for any officer commanding any detachment- 
serving in any place beyond seas, where it may be found impracticable to 
assemble a general court-martial, upon complaint made to him of any 
offence committed against the property or person of any inhabitant or 
resident in any country in which the troops are serving, by any person 
serving with or belonging to Her Majesty’s armies, being under the imme- 
diate command of such officer, to convene a detachment general court- 
martial, which shall consist of not less than three commissioned officers, 
for the purpose of trying any such person ; and every such court shall have 
the same power in regard to sentences, npon offenders, as are granted by 
the Act to general courts-martial ; provided that no sentence of any sucA. 
court shall be executed until the General commanding the army of which 
such detachments forms part shall have approved and confirmed the same 
(Mutiny Act, s. 12). And every general court martial, (which is to consist 
of not less than thirteen officers) shall have power to sentence to death, &c. 

H ■ 
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And there is an important provision {a), the principle of 
which may have some bearing upon the present subject ; 
namely, that any soldier in any place within the Queen’s 
dominions beyond seas, where there is no civil judicature in 
force, may be tried before a court-martial for treason, or 
any other civil offences, which, if committed in England, 
would be triable by a court of ordinary criminal jurisdiction, 
and shall be liable to capital punishment, if the offence is 
capital in England ; or othenvise to any sentence the court 
may award, so that it is not of such a nature contrary to 
the usages of English law. 

(s. 8). Any courfc-martial may sentence any soldier to corporal punish- 
ment, or for insubordination accompanied with personal violence ts. 22). 
And by the Articles of War, a general court-martial maj’ sentence to death 
(s. 115), but not without the concurrence of two-thirds of the officers 
(s. 116) ; and no court-martial other than a general court-martial, or a 
detachment general court-martial, having the same powers («< supra) 
shall have power to pass sentence of death (s. 117). Any courfrmartial may 
sentence a soldier to corporal punishment for mutiny or for insubordina- 
tion accompanied with personal violence ; and save as aforesaid, no court- 
martial shall have power to sentence a soldier to corporal punishment 
except while in active service in the field, ■ or for mutiny on the line, of 
march, or any breach of, the Articles of AVar ; and no sentence shall exceed 
fifty lashes. And no sentence of corporal punishment awarded by a regi- 
mental court-martial shall, except in case of mutiny or insubordination, 
accompanied with personal violence, be put in execution in time of peace, 
without the leave of the General (s. 118). No sentence of a general court- 
martial shall be put in execution until after a report to the Governor or 
Commander-in-chief ; and no sentence of death shall be carried into effect 
in any of our colonial possessions until it shall have been approved by the 
civil Governor (s. 23). A detachment general court-martial shall have the 
same power in regard to sentence upon offenders as a general court-martial, 
but no sentence of a detachment general court-martial shall be executed 
until the General in command shall have approved and confirmed (s. 124). 
Where it is necessary or expedient, a court-martial composed exclusively of 
officers of the army, or of officers of marines, or of officers of both services, 
whether the Commander belonged to our land or marine services, may try a 
person belonging to eit/tei- of those serrdees ; and when the person to be 
tried shall belong to the army, the proceedings shall be regulated as if the 
court were composed only of officers of the army (s. 146). 

(a) Any officer or soldier who may be serving in anj’ place within our 
dominions beyond the seas (except in India, as to which there is a special 
Act), rchere there is no civil judicature in force under our authority compe- 
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Now, it will be observed, that the Mutiny Act and 
Articles of War, which embody as much of the law of war 
as'tUh be put into fixed regulations and rules, but not the 
whole of it, do not confine the prerogative of the Crown 
in the government of the army, as to offences and 25enaltie.s, 
except in the United Kingdom or the British Isles (ct), and 
do not confine it in actual war, or in the foreign dominions 
of the Crown. And further, that, although they apply 
only to soldiers, yet as soldiers are nob the less citizens and 
subjects, or entitled to rights as such, than any other class 

tent to trj" Etieh ofTcntlcr, nnd w]io eIj.iII be ncciiscd of trc.ison, or of any 
other civil oflenco ■which, if committed in Enghand, vonid be punish.'iblc by 
a court of ordinary criminal jurisdiction, nnd not by court-marti.al, shall be 
tried b}' a general court-martial appointed by the officer commanding in 
chief in such place, and if found guilty shall ho liable, in the aasc of an 
offence ■n'hich, if committed in England, would bo capital, to siificr death ; 
or, in the case of .any other oflenco, to snfler such punishment other than death 
as by the sentence shall be awarded ; no such punishment to be of such a 
nature as shall ho contrary to the usages of Ibiglish law ; or to bo carried 
into effect until such ofliccr commanding in chief slinll liavc confirmed it. 
Now, no doubt this applies only to soldiers, but it is a legislative declara- 
tion of what is reasonable as to soldiers ; nnd in the c.a.sc supposed, wliat is 
reasonable as to soldiers is, when the safety of tlic wliolc community is at 
stake, equally reasonable as to others ; it being homo in mind that the 
principle upon which soldiers are liable to those pains and pen.allics, and 
this summary procedure, is not that they arc not, ns much as others, citizens 
and subjects, and entitled to the rights of citizens and subjccta, but for 
the sake of the safety and ivclfarc of the community at large ; and the same 
principle would in a great emergency warrant by analogy the applica- 
tion of a similar course of proceeding to persons in armed rebellion, and 
thus, in the position of soldiers, and moreover of mutinous soldiers- No 
doubt the clause may have been drawn primarily with reference to tlio case 
of a foreign dopcndoncy, without any regular court of civil judicature; but 
liero again the principle is the same whether there is no sucl» court adnally 
in existence or able to exercise its jurisdiction. And if the whole colony 
is in disorder and disturbance by reason of rebellion, nnd the court, even if 
it exists, is not able to exercise its jurisdiction, it inay fairly be said that 
there “ is no cmljndkaiurc in force.” And such is the Bcnsc put upon it 
in Simmons on Courts-hlarlial. 

(a) It is only provided by tlio Mutiny Act that no person within tho 
Enitccl Kingdom or the British Tslc-s, shall by the articles bo subject to 
suffer any punishment extending to loss of limb, c.vccpt for crimes which 
arc by the Act made liable to such punishment, or shall be subject witli ra- 
il 2 
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of persons, they cannot be oti'-pived of their rights hy the 
prerogative, except hy reason 02 j^eat necessity, with 
reference to the protection and well-heing of -tb-e 
conimnnity. And wpon that principle alone, therefore, 
these stringent provi&iona, and that still more stringent pre- 
rogative, out of w'hich -they originally arose, can he 
vindicated. 

The very existence of Mutiny Acts and Articles of War, 
grounded as they are upon the Bill of Bights and the 
Petition of Bight, which applied equally to soldiers or any 

ference to any crimes made punishable by tbe Act, to be punished in any 
manner -srhicb shall not accord with the pro-visions of the Act (s. 1). And 
at the end of the Articles of AVar it is declared, on wide and general terms, 
that all crimes not capital, and all acts, disorders, and neglects, which 
soldiers and other persons subject to the Articles may be guilty of, to lhe_ 
prejudics'oFgooci order and discipline, though nol specified- in the Articles, 
''sliail he taken cognizance of by courts-martial. It -was laid down in the ' 
time of Blackstone that by the Slutiny Act and Articles of War, the King’s 
power to make Articles of AA''ar is confined to his o-wn dominions ; when 
his army is out of his dominions he acts by virtue of his prerogative, and 
without the statute or Articles of War, and flagrante belli, tlie common 
law has never interfered with the army, “ inter arma silent leges ” {Barwise 
V, Keppel, 2 Wilson’s Reports, 318). The latter is laid do-wn as a distinct 
•piopoAtion, tbvA in W-c -if tKi in-ZH’.y, '-Kh.-itive.r wt or nbrood, th* 
common law does not interfere with the army, i. e., of course, with its con- 
duct as an armj% towards the enemy ; with the acts of soldiers as soldiers, 
under orders against the enemj’. Thus bj' a great judge nearer our o-wn time, 
it was put entirely on that principle, that it -was in face of an enemj' (Law- 
rence, J., Warden v. Bailey, 4 Taunton’s Reports, 70). It is true that the 
Jlutiny Act and Articles of AA’ac would applj' to soldiers {Grant v. Gould, 2 
H. Blackstone, 67 ; Bradley v. Arthur, 4 Barn-n-all and Cresswoll’s Reports) ; 
and it is also true that they arc subject to military law and military tri- 
bunals, hut it is also true that a soldier is gifted with all the rights of other 
citizens {Burdett v. Abbott, 4 Taunt. 449), and can no more be deprived of 
those rights hy prerogative than any other subjects and citizens, e,vcept only 
hy virtue of some paramount necessity, for the sake of the safety of the 
entire community ; and it is accordingly only on that principle that martial 
law, whether as to soldiers or others, has ever been vindicated. Thus, 
more than half a century after the above system of military law had been 

established hy statute in this country, the great commentator -wrbte thus: 

“ Martial la-w is built upon no settled principles, but is entirely arbitrary 
in its decision, and is in truth no law, hut-something indulged rather than 
allowed as law, a temporary excrescence out of the distemper of the state 
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other class of subjects and citizens, involves and implies 
that they have at common law just the same rights and 
privileges as any others, and cannot he deprived of them 
by prerogative, or by virtue of enactment founded upon 
prerogative, except upon the ground of a paramount public 
necessity, and notwithstanding that, as far as possible, to 
protect them from arbitrar}’- power, their offences and 
penalties are so carefully defined by statute and statutable 
regulation, it is well recognised that in presence of actual 
war, these rules do not control the power of the Crown in 
the exercise of its prerogative in regard to the army ; and 
that,’ in presence of an enem}^, at all events out of this 
countr}'', certainly in an enemy’s countr}’-, the Grown acts 
b}’- prerogative, in the exercise of an absolute discretionary 
military authority; and all these rules, on occasions of emer- 
gency, may be dispensed with, on the ground of necessity, 
and thi nost summary procedure allowed, if onl}' there is 
an honest inquiry, and an apparent necessity (a). 


and not any part of the permanent and perpetual laws of the kingdom. 
Tlic neecssitj' of order and diseiplinc is the only thing wliich can give it 
countenance ; and, tlicrcforc, it ought not to be permiltcd in time of peace, 
when tlie King’s courts arc open for all persons lo receive justice according 
to tlio law of the laud” (Dlackslonc's Commcularics, vol.'i.,, edition 1850, p. 
143). Now, Avhether or not this was meant of martial law as applied to 
soldiers, it was written with reference to the distinction between time of 
peace and war, and the same necessity which renders martial or militaiy law 
necessary as to soldiers in time of peace or war, may render it necessary as 
to all classes in time of rebellion ; and if there is such uccc.ssity, tlicre is no 
less reason or justice in its application to othcra than to soldiers, who are 
liable to it only by reason of necessity for the peace and welfare of the 
community. 

[a) That military authority is absolute in actual war, and in presence of 
the enemy, at all events out of this country, and ns regards soldiers, has been 
solemnly established by the House of Lords in a very celebrated case. In 
the great case of Sutton v. Johnston, 1 Term Rep. 548, tho judgments of 
Lords Mansfield and Loughborough were to this cficct;— tlipJ. 
lies for the ab-iisd 0 ^ k-^ilitary diserctionajwmpl|{;>r.’.,^ timc'of 
that a court of common law in such a case could not assume a jurisdiction 
that a Commander had a discrctionmy power by Ihc'military code lo arrest! 
suspend, and put upon trial, any man in his force ; and (iiata court-martial 
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not less than military law, recognise for military persons, 
or jiersons under martial law, in times of mutiny, or rebel- 
lion, or war, wbat are called in military language “ drum- 
head courts-martiaV in which, when the danger is so great 
and pressing that the ordinary mode of summary courts- 
martial cannot he followed, so many officei’s as can be got 
together are assembled hastily, and are authorised to pro- 
ceed summaril}", Avithout any other inquiry than is possible 
under the circumstances. 

degree, the validit}’ of that excuse, if the foundation for it did exist in 
point of fact, and if there did exist a mutiny ■which required the strong 
arm of power to repress, if it was so dangerous in its i)rohable and 
immediate consequences as to supa'sede ihc ordinary power of trial for siiclv 
offences. Tlicre may be circumstances which may constitute a sufllcient 
defence for a militarj' officer in the infliction of punishment, without cither 
a regimental or general court-martial ; for if there be that degree of immi- 
nent necessity existing whicli supersedes the recourse to any ordinary- 
tribunal ; if there bo actually that flagrant mutiny wliich must cither bo 
repressed with force, and by the immediate, though irregular application 
of severe punishment, or must bo left to rage uncontrolled, at the utm/ jC 
peril of public rights ; that which is irregular becomes, if that wliich is 
regular cannot be resorted to, itself regular and capable of being justified 
upon every principle of public dutj*, for it imports the public safely that 
the means of resisting an enormous and overbearing evil should be as 
strong, sudden, and capable of application, ns the evil itself is capable of 
-immediate, mischievous cITcct ; but if it appears that there was no mutiny 
and no crime, and no trial, and that in addition to that there ivns mnlignity 
of motive, then the case leads to the contrary conclusion.” Thus in 
that case, the Lord Chief Baron, commenting on the evidence of a witness 
who slated that ho knew what drum-head courts-martial were, but that in 
the case in question the prisoner was not allowed to make any defence, said, 
" I suppose drum-head courts-martial mean that when the alarm is such, 
and the danger is so great, that the regular mode of summoning courts- 
martial cannot be followed, so many officers ns are upon the spot arc to bo 
summoned together ; but that they arc not to proceed altogether ivithout 
any regard to the interest of the prisoner, though they may not proceed 
exactly according to the directions laid down in the Articles of War.” So 
in a later case, it was said, " It was enough if the substance of the matter, 
or the corpus delicti, suflicicntly appeared to enable them to get at the 
truth and justice of the case. The natural leaning of the courts of common 
law, it was said, was in fiivour of prisoners, and judges gave way too 
easily to formal objections on the part of the prisoners; but courts- 
martial abroad were not necessarily bound by the rules of proceedings 
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T&ut all this' can only be allowable, as regards soldiers, on 
tbe ground of a paramount necessity, because soldiers are 
as much entitled to tbe rights of free citizens as any otlier 
class of subjects (a), and the others have no greater rights 
than soldiers. It would be an entire fallacy to suppose 
that soldiers are peculiarly subject to arbitrary power, or 
any more so than otlier classes, except only in so far as it 
is unavoidable by reason of necessity, with reference to 
the safety of the community. The same principle must 
apply to all other classes, and all classes are equally liable 

in our courts here.” And the court said, “ We are not sitting on a 
court of error, to review the regularity of their proceedings ; nor are 
we to hunt after possible objections. It is enough that we find a sentence 
pronounced by a court of competent jurisdiction to inquire into the 
offence, and with power to inflict such a punishment” (i?. v. Suddis, 1 
East. 317). 

(a) Thus, in the case of Sir Francis Burdctt, in 1812, the Chief Justice 
said, “ Since much has been said about soldiers, I will correct a strange 
mistaken notion that has got abroad, that because men are soldiers they 
■ cease to be citizens. A soldier is gifted with all the rights of other citizens ” 
(Chief Justice Mansfield, Burdett v. Abbott, 4 Taunton’s Reports, 449). 
Soldiers could not be deprived of common law rights but by prerogative 
or statute, based on necessity ; and when war arises, they may be deprived, 
by viflue of that necessity, of those rights, even beyond the extent to 
which they are deprived by statute ; and on reason and principle other 
classes may equally be deprived of those rights by the same necessity. 
That necessity arises when the country is the scene of war which convulses 
it and destroys it. “ When the courts of justice are open to distribute 
justice to all, it is said to be a time of peace. But when, by invasion, 
rebellion, &c., the peaceable course of justice is stopped, then it is said to 
be a time of war. It shall not be tiled b}' a jury, but by the judges, 
whether justice at such a time has her equal course of proceeding or no. 
For time of war doth not only give privilege to them that are in the war, 
but to all others within the kingdom. The military rule includes the 
soldiers j but in time of war, particular orders are always made for the due 
order and discipline of the soldiers, which we must consult upon all 
, emergencies, and not expect any standing or perpetual law on that account. 
But it appears that if any one in time of peace put to death any man by 
colour of martial law, it is murder, and contrary to Magna Charta” ( IFood’s 
Institutes, B. 1, c. v.). But now an Act of Parliament is passed yearly, 
empowering the king to appoint coweia-murtlaX, though in times ofpeaee. 
But for statute, this could not be legal even as to soldiers in time of 
peace, but in time of war it is so by prerogative, founded on necessity, with 
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to be deprived temporarily of their common law privileges, 
and placed temporarily under arbitrary power, when neces- 
sary for the peace and safety of the community. The 
question, therefore, is, when is there such a necessity ? The 
answer is, that it may arise, as to any class, in a country 
the scene of war or rebellion. 

It will be seen from the Articles of War that military . 
law, as to soldiers, is extremel}' severe ; and that, whether 
witli reference to the offences it constitutes, or the penal- 
ties it inflicts, it is widely different from ordinary law, and 
infinitely more onerous and penal (a). And it has always 


rcforcnco fo the Fafcl.y of the community. Anti the F.imo necessity is the 
biisis of the JIutiny Act. “ Tlic military law, ns exercised by the niithorily 
of P.arliament and the Mutiny Act, with the Articles of War, is not to bo 
confounded with that difl'erent branch of the royal prerogative called 
martial law, which is only to be exercised in time of rebellion ” {^[acArllmr 
on Courl-2[ari!al, 1). The definition of martial law in CokcU's Zaw 
Dictionary, is, " Jfartial law is the law of war, and depends on the just but 
arbitrary power of the king, or his lieutenant ; for .although the king does 
not make any liiw, but by the common consent in Parliament, yet in time 
of war, by rc.ason of the necessity of it to gu.ard against dangers that often 
arise, he usefh absolute power, so that his ivill is a law.” Tlic s.amc neces- 
sity allows of the teraporarj' suspension of the civil rights of other classes. 
Thus it is said, "There arc extraordinary seasons when the body 
politic, like the natural, is aficctcd by disease, atul when .absolute necessity 
authorises the application of extraordinary remedies. In ordinary times 
the personal liberty of individuals cannot be abridged at the mere discre- 
tion of any magistrate, nor without the production of the prisoner in 
court,” and so on; “but in times of turbulence and danger these securities 
of personal liberty must yield to the greater object, the security of the 
slate, and the legislature authorises for a time the suspension of the statute 
of habc.as corpus. So likewise the common and statute law, which in 
ordinary times is adequate to the coercion of all ofl'enccs, may bo found, in 
times of extraordinary turbulence and alarm, utterly inadequate to the 
Tcpre.ssion of the most dangerous crimes against the stale. The slow and 
cautious procedure of the King's ordinary courts of justice keeps no pace 
with that daring celerity which attends the operations of rebellion;" “in 
such seasons, therefore, the constitution possesses in itself that remedy 
which is necessary for its own preservation” (Tylkr's Military Law). 

(«) And this can only be, and always has been, excused on the 
ground of necessity, and with a view to the general safety of the 
community. "Tlie army being established by the authority of tho icgi.s- 
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been avowed that, as soldiers are free citizens, this can 
only be excused on the ground of necessity. But, beyond 
this, it seems admitted that, in time of war, or mutiny, 
even in the dominions of the Crown, even this law may 
be exceeded or departed from, and that, at all events, ■with- 
out observinsT its iniles or its formalities, still more sum- 
mar}’’ justice may be justified, on the ground of a necessity, 
arising out of an extraordinary emergency. This is 
martial law in the strict sense of the term, as the law 
only of way.; and it can only be justified as regards 
soldiers, Avho are as much citizens and subjects of a 
free state, as others— on the ground of necessity, which 
may equally justify it as regards other subjects, who are 
no more citizens and subjects than soldiers. 

All the arguments and considerations which support the 
allowance of such a power, as regards the lo3’'al soldiers of 
the Crown, who, if they lapse into military disorder, may 
become dangerous to the state, and destroy the peace of 
the realm, apply, not only a multi fortiori, but with 
infinitely greater force, to the case of a rebellion, seeing that 
a rebel army, or an army of rebels, as they are in fact and 


lature, it is an indispensable requisite of that establishment that there 
should be order and discipline kept up in it; that the persons who 
compose the army, for all offences in their military capacity, should be 
subject to trial by their officers. That has induced (he absolute necessity for 
a Muiiny Act accompanyiny the army. And it has been said that as there 
was an 'anny established, and even if the army seas to be disbassded, there 
must be a Mutiny Aet for the safety of the country.'’ “ It is one object of 
the Act to provide for the army ; but there is a much greater cause for the 
existence of a ^lutiny Act, and that is, the preserration of the peace and 
safety of the hisigdom; for there is nothing so dangerous to the public 
safely as a numerous and stndiseiplincd army ; and every country which has 
a standing army is guarded and protected by a Mutiny Act An sindisci- 
plined soldiery are apt to bo too many for the civil power ; all history and 
all experience give the strongest testimony to this (Lord Loughborough, 
Gs-ant v. Gould, 2 Henry Blackstonc’s Rep. 100). But this, it will be ob- 
served, applies h multi fortiori to a s’cbcl army, or an army of rebels ; who, 
of course, are infinitely more dangerous to the countrj- than a loyal army, 
who is not undisciplined ; a rebel army being undisciplined, arid also 
disloyal in a state of standing mutiny. 
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in contemplation of law, soldiers— so are soldiers, in actual 
hostilitj' to tlie Crown and the loyal subjects of the nation ; 
and, therefore, are in the position of causing not a possible 
or future danger, but an immediate or present danger to 
the State. Being soldiers in fact, they are not the less so 
because they are not loyal, but disloyal ; and they are all 
the more dangerous to the State, because, being in rebel- 
lion, they are in a state of standing mutiny. Legal prin- 
ciple, therefore, not less than sound policy and absolute 
necessity, requires that men in armed rebellion, being in a 
state of do facto war, should be liable to be treated as 
soldiers, and liable to the same summary measures as 
soldiers in a state of mutiny. And thus it is that martial 
law is allowed in England in time of rebellion. 

That anned rebellion is war against the Crown (o), is a 


(a) All of onr text writers speak of rebellion ns war ; and the whole law 
of treason is founded upon this doctrine, as it is treason even to conspire to 
levy war against the Cromi, and it seems to follow that those engaged in 
the rebellion are, in the view of the law, soldiers. It has always been laid 
down that insurrections of an armed force amount to war against the 
CrouTi, whetlicr or not accompanied with military discipline or weapons 
{Foster's Crown Laio, p. 33). Thus, Mr. Justice Poster, in his Crown Law, 
laj-s it down that attacking the king’s forces in opposition to his authority is 
levying war against him (s. 10). Insurrections in order to throw, down all 
enclosures, to alter the established law, or change religion, or open all 
prisons, all risings in order to efl'cet these innovations of a public and 
general concern by an armed force, arc high treason xoilhin the clause of 
levying war {ibid). Tlie distinction is drawn between the offence of com- 
passing or conspiring this, which is lrc.ason, and the actual levying of 
w.ar, which is not only treason, but open traitorous rebellion ; and it is 
the latter and not the former with which martial law is ncccssar}' to deal. 
That great lawyer. Sir John Campbell, when Attorney-General, cited these 
authorities in Frost’s case, and slated their effect tersely thus “ Levying 
war against the Croum is where there is an armed force seeking to siipcrscdo 
the law, and to gain some public object (Fcgina v. Frost, 9 Carrington & 
P.ayne’s rep. 141). And that law was allirnicd and applied by that venerable 
and learned judge, the late Lord Chief Justice Tindal (ibid, 101). There 
must bo an insurrection, and force accompanying it, and an object of a 
public nature (ibid). And Lord Tcnterdcn laid it down that the pomp 
and circumstance of military arraj-, such as usually attend regular warfare, 
arc by no means necessary to constitute an actual levying of war. In- 
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proposition which, as it is laid down by the earliest and 
most ancient, so it is equally laid down by the latest 
and most recent authorities of the law of England upon 
the subject, and that war against the Crown involves the 
correlative right on the part of the Crown to levy war in 
order to subdue the rebellion, and use military power, so 
far as is necessary for that pui-pose, appears to be a propo- 
sition equally undoubted, and to follow necessarily from the 
first duty of the Crown to preserve the peace of the realm. 

That in a country the scene of war, whether in or out 
of the Queen's dominions (a), and whether the state of 
war is caused by invasion or by rebellion, the common law 

surrections and risings for the purpose of effecting by force and numbers, 
however ill-arranged, provided, or organised, any innovation of a public 
nature, for redress of supposed public grievances, in which the parties had 
no special or particular interest or concern, have been deemed instances 
of the actual levying of war. EebeUion at its first commencement is rarely 
found in military discipline or array, although a little success may soon 
enable its actors to assume them ” (33 Slate Trials, 684). ^ 

(a) It is upon this principle, that although the joining with rebels in an 
act of rebellion will make a man a traitor within the clause of levying war ; 
yet, if this is done for fear of death, and while the party is under actual 
force, if enemies or rebels come with a superior force and exact contribu- 
tions or live upon the country at free quarter, submission in these cases is 
not criminal ; for flagrante belli the jus belli taketh place, it is the only law 
then subsisting (Foster's Criminal Law, 217). And the sending intelligence to 
a rebel makes a'man a traitor. No doubt, so long as it is reasonably possible 
for the civil pmver to exert itself, the law protects it by making all resistance 
which ends in death, murder, and all death inflicted necessary in self- 
defence, justifiable homicide; and so that great la'n’j-er says: “If a minister 
of justice be present at a riot, and in order to keep the peace produce his 
staff or other known ensign of authority, this will be sufficient notification 
with what intent he interposes, and if after this, resistance is made, and he 
or any of his assistants killed, it will be murder ” (ibid. 311). But it is 
obvious that when a riot is rebellious, peace officers are powerless, and 
will not enter into such jeopardy, and then, de facto, the course of the 
common law is stopped. The same great author lays down-that officers of 
justice, in the execution of their office, are under the peculiar protection of 
the law, and every man lending his assistance for the keeping of the peace; 
and this protection extends to the case of private persons interposing to pre- 
vent misehief or appprehend felons (ibid. 309.) But all this, it will be obseiwcd, 
implies that the civil power or the loyal subject will run the risk of 
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admits itself suspended or superseded, at all events in the 
face of the enemy, and for so long as is necessary, hy mili- 
tary power ; and that, in the case of rebellion, this applies 
to all engaged in or aiding the rebellion, is a proposition 
which is not without high legal and even judicial authority, 
and seems, indeed, to demonstrate its own truth, by the 
self-evident law of necessity. For, as a matter of fact, the 
country is under military power, and, if the e.xercise of 
that power were to be hampered and fettered by legal 
liability, civil or criminal, it would be obviously impossible 
to caiT}' on military operations, or preserve the safety of 
the army, or the loyal portion of the community. Nor does 


nitempUng Uicec things, and if they do, tiie law is their warrant ; but if 
they cannot reasonably atteinpl it, the rebellion being so violent, not a 
word is said in any book of criminal law or common law ns to power, with 
deadly weapons, to atlacl! the nnlawful nnd treasonable assembly and slay 
them ; which is war, and being war, is left to the law of war, and can only 
bo lawfid when the Crown has declared war, which suspends the common 
law. On the above principle, it w.as long ago laid down that, flagrante 
belli, the common law lias never interfered with the army: inter afina 
silent leges {Bainctfc v. Keppd, 2 Wilson’s rep. 31 8). This could not merely 
mean as between soldiers, for soldiers arc not less citizens than others, nnd 
not one whit more li.ablc to have their civil rights suspended than 
any other class’, nor could those rights be susiicndcd ns to any class 
except by necessity .and for the safety of the community, nnd for the same 
reason the rights of all elas.scs might be suspended. And then, again, 
rebels in arms arc soldiers, nnd soldiers in rebellion. In Grant v. Gould, -2 
Hen. Blaclcstonc’s rep., Lord Loughborough puts the c.a.se of spies or intelli- 
gence to the enemy, as coming under the martial law; and though 
he truly e.ays martial law, in its larger sense, ns including aU ollcnccs 
of soldiers, is exploded, he never meant to lay it down that in time 
of actual War, and in the presence of the enemy, martial law is not lawful ; 
so since soldiers arc just as much citizens ns civilians, yet it has never been 
maintained that in prc.scncc of the enemy the Articles of War limit the 
power of the Crown. And in Poster’s Crown Law, 219, and McArthur on 
Cbnrt-ilLjr/iaf, 59, it is laid down that inlelligenco to a rebel is criminal 
and capital when the rebel is a fellow subject in actual rebellion in the 
dominions of the Crown. And unlc.ss it bo contended that in the presence 
of the enemy a spy could not be dealt with under martial law, the proposi- 
tion in the text can hardly be disputed ; for war is war, whether caused by 
rebellion or invasion, and is so considered by the legislature in various 
Btatules, as, for instance, the Jlilitia Acts. 
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it seem possible that there can be two different or even 
opposite laws prevailing at the same time in the same 
place ; whence the legal maxim, “ Inter ' arma silent 
leges.” 

Martial law, indeed, is but the development of the prin- 
cijffes of the common law, in a state of wav, which, being 
abnormal and exceptional, and beyond the range of its 
poAvers and procedure, is out of the scope of its rules, 
though not of its principles ; and, as one of its fundamental 
principles is, that a rebel in arms against his Sovereign is 
liable to be treated as a soldier (a) ; so, w’hen, by reason of 


(a) It is upon this principle lie may be slain in battle ivitli the loyal 
soldiers of the Crown ; and all writers lay down, be is a quasi soklier, 
bearing arms against the Government. Tlic loyal soldiers become so by en- 
listment under the Crovm ; they, a multi fortiori, by enlisting against the 
CroAvn. Not, indeed, under the Mutiny Acts, Avhich apply in terms only to 
those enlisted in the service of the Crown, but by a larger and older law ; 
prior to Mutiny Acts and standing armies, by the common law, a rebel in 
arms is quasi a soldier, and liable to the pains and penalties of war, 
although being also a traitor, he is liable to the still more severe pains and 
penalties of treason. It would ho strange, indeed, if he were in a bettor 
position than the loyal soldier of the CroAvn, who is as much a subject and 
citizen as the other, with this difference that he is a loyal subject and the 
other a rebellious one. Some persons seem to think that soldiers arc out 
of the pale of the law, and that it is enough to say that they arc soldiers to 
account for any application of arbitrarypower ; but this is a great error. A 
soldier is as much a free subject and a citizen as any others, and is entitled 
to all the rights of a free subject and citizon. Yet, in time of war, he raay 
he deprived of those, which both common Iuav and statute have proA’ided 
for him. This is only on the ground of necessity, and the same necessity 
may apply the same principle to those who, being rebels in arms, are not 
more subjects than be is, because thej' arc rebellions subjects, and arc not less 
soldiers than ho is because they are rchellious soldiers, whereas he is loyal. 
Hence, in entire accordance with legal principles. Lord Brougham laid 
it doAATi, more than half a century ago, that the declaration of martial law 
renders every man liable to bo treated as a soldier ; which no doubt means, 
that the state of rebellion, Avhich.jnstifies martial law renders every rebel 
liable to be treated as a soldier, and therefore renders him liable to martial 
law ; and this is cited and adopted in Simvions on Court-Martial. The 
declaration of martial laAA' renders all persons ansAverable to courts-martial, 
and under the order of militaiy authority, so long as the course of ordinary- 
law does not take place {Simmons on Court-Martial, 14, 19, 98). 
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the .power of numbers, in a posture of war, its own powers 
and process are suspended, it simidy leaves to .the military 
power the canning out a principle which it recognizes, 
although, under the circumstances, it cannot enforce. 

Hence the greatest and Musest sages of the common 
law (a), lay dowm principles which primarily im^dy and 
involve, that in a season of public penl and violent rebel- 
lion, the strict rules of the common law, which are esta- 
blished for times of peace, w'hen the authority of the law 
am be enforced, may be suspended by the state of war, 
when declared by the Crown to exist, in consequence of 


(fi) Tims, tlic great writer already .alluded to, Jlr. Juslieo Foster, 
obscn’cs, “I am firmly persuaded that in c.ases such as these (of resistance 
to peace otliccrs), a general submission to the known badges of authority, 
exacted from all persons— -gt rangers to the parly supposed to be injured — 
would greatly conduce to the stability of government, in the fate of which 
all private rights arc involved. On the other hand, an undue countenance 
given to the spirit of popular opposition, upon the principles of falso 
patriotism, has a fatal tendency to loosen the reins of government, and to 
throw matters into a general confusion. ' There is undoubtedly a juMicc 
due io the community, founded on the interest which every individual has 
in the public tranquillity, which, once destroyed, all private rights will sink 
and be ab.sorbcd in the general wreck; and if the common rights of the 
subject are supposed to he the object in view, let it bo remembered that 
liberty is never more in danger than when it verges into licentiousness” 
(Fostcr'e Crown ikiio, 317). The game great writer cites a statute (11 
Hen. VII. c. 1), as declaratory of the common law, which declared that the 
subjects of England arc bound by the duty of their allcgianee to serve their 
sovereign in defence of him and his realm ayainsi every rchcllion which maj’ 
be raised against him, and enacted that no person attending the king in 
his wars shall, for such service, be convicted of any oficnce— a clear declara- 
tion, on the authority of Parliament and of this great lawyer, that the 
Crown may, to repress rebellion, levy war upon rebels, and that for homi- 
cides, committed in such suppression, they shall not be amenable to criminal 
law {ibid, 390), which implies that, but for the state of war thus created by 
the rebellion, and the authority of the Crown for its repression, there might 
be a criminal liability, as, undoubtedly, according to the strict rules of the 
common law there would be, when attacks were made by an armed force ' 
upon bodies of people. But, at all events, Avhether it is by the common 
lau-, as part of the common law, or only ns allowed by the common law in 
conKcq\iencc of the cxistenco of a state of wai', is a mere question of terns 
or of language ; anyhow, the measures of war arc declared legal. 



112 


MAETIAL LAW, IN PRINCIPLE, 


sucli rebellion. So that the question would bo, wbetber 
there was a rebellion wbicb did raise such a stale of war 
against the Crown. A question, necessarily, for the Crown. 

It is a general princijde of the law of England that, as 
the prerogative of the Crown is sim])ly its right to do its 
duty, and it is admitted to be the duty of the Crown to 
preserve the peace of the realm and defend its loyal sub- 
jects against invasion or rebellion, so it i.s the right or 
prerogative of the Crown to do all that may be necessary 
for that purpose, and, therefore, to declare the state of 
war, and use the means and measures of war, if ncce.ssary, 
for the public safet}'. It is upon this general principle 
that it was always admitted to bo the prerogative of the 
CrouTi, for the sake of public .safety, to levy forces for re- 
pression of rebellion, or repelling of inv.asion, and, on ibis 
same principle of necessity, to exercise, long before statutes 
allowed it, martial law upon soldiers. Upon the .same 
principle, our greatest lawyers liavc vindicated the right 
or prerogative of impressing seamen for the navy ((f), a 


(a) Thus, in Foster’s Croirn Lfiir, llic legality of inipre.-'jinent was 
cslablislicd in a case in •vvliicli a man was killed in resistanec of it, and it 
was licUl nianRlanglitcr only, because the warrant bad not been duly framed, 
otherwise the case would have been one of murder; and, on the oilier band, 
if a man were killed who resisted impressment, it would be justifiable 
homicide. So that, indirectly, the prerogative atrcctcd life, and comes 
very nc.ar, indeed, to the c.ase of martial law. " Uncommon pains having 
been taken to possess people with a notion that pressing for the sea service 
is a violation of Iilagna Chart.a, and a very high invasion of the liberty of 
the subject, the Recorder (Foster) tbougbl fit to deliver his opinion 
touching the legality of pressing for the sea service, provided the persons 
are proper objects of the law, and those employed in the service came with 
a proper -warrant for the purpose. The question touching the legalitv of 
pressing mariners for tlie public Kcnicc is n point of very great and natiomal 
importance. On the one hand, a very useful body of men seem to he pul 
under hardships inconsistent with the temper and genius of .a free govern, 
ment; on the other, the necessity of the case scemeth to entitle the public 
to the service of this body of men, wherever the safely of the whole c.alleth 
for it. We arc not at present concerned to enquire whcllicr i)ersons may 
be legally pressed into the Land Hcrvicc; but only whether mariners mav 
not be pressed into the Ecrvico of the Crown whenever the public safety 



ARISING OUT OF THE C05LMON LAW. 


113 


most odious and oppros-sivo f)ractice, but admitted to be 
justifiable on the ground of necessity for the public safety, 
and vindicated upon precisely tlie same principle as martial 
law for the suppression of rebellion : viz., tbe necessity of 
tlie case. In both cases, the i)rerogativo is supported by 
' usage, grounded on the common law, and recognized by 
statutes, partly by the absence of 2:)rohlbitiou, and partly 
by direct recognition. The true ground, therefore, on which 
to base martial law is, that it is allowable when necessary 
for the suppression of rebellion, and the safet}-^ of the State, 
and that it is legal hccaxisc it is necessary. 

The great lawyers and judges who have vindicated the 
right or j)rerogative of impressment of seamen, or the jore- 
rogative, prior to and irrespective of an}’^ statute, of martial 
law in regard to soldiers — both soldiers and sailors being 
just as much the subjects and citizens of a free state 
a.s other classes, and entitled to all their rights as 
such — have vindicated these jn-erogatives upon jiriuciples 
and grounds equally apiolicable to the supposed prerogative 

requires it: nc quid detrimeuti re.-publica eapc.at, I thiuU tlicy may. 
The Crown liatli a riglit to eommaud the service of tlicsc people whenever 
the public fufcli/ cull for it. The fame ri'jht that it hath to require the 
personal service of crcri/ man able to bear arms, in case of a sudden invasion 
or formidable {nsurrc.clion (wliich personal perviec (it is added in a note), in 
c-iBCs of extreme necessity, is a principal hranch of the allegiance every 
subject owctli to the Crown, sec 11 lien. VII.). The ri'jht, in both cases, is 
founded on one and the same principle, the nceessily of the case, in order to 
the preservation of the whole. According to my present apprehension (and I 
have tahen some pains to inform my.sclf), the right of impressing marinens 
for the public Eorvicc is a pircrogatirc itdicrcnl in the Crown, and grounded 
upon common law, and recognized by many Acts of Parliament. A general 
immemorial usage, not inconRi.stcnt w ith any slalulc, especially if it be the 
result of evident necessity, and tendeth to the public safety, is part of tho 
common law. For the rights of the Crown and liberties of the sabjcct 
stand princip.ally upon the common law, thotigh both have been, in many 
case.s, explained, confirmed, or a.sccrtaincd by statute” {Foster's Crown Law, 
159). Now this is language precisely nppUc,ablc to the alleged prerogative 
of declaring war or proclaiming martial law for the suppression of rebellion. 
It is a prerogative inherent in the Crown, and founded on common law, and 
recognized bj' Acts of Parliament. It is tho result of the evident necessity, 
and tendeth to the public safety. 

I 
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of exercising martial law in time of rebellion. As the 
militia may be raised and levied at common la^Y for re- 
pelling invasion and repressing rebellion, and as soldiers, 
wben levied, were at common law put under martial Ian 
for tbe sake of the public safety, and lest tbey should be 
dangerous to tbe State, and as, for tbe same reason, sailors 
were allowed to be compulsorily impressed, and slain if 
they resisted ; so, on tbe same principle, an army of rebels, 
which must needs be far more dangerous to tbe State than 
any loyal army, may be subjected to tbe severities of 
martial law ; wliicb is neither more nor less than tbe law 
of war appbed to rebellion on the ground of a paramount 
necessity arising from an imminent danger to tbe State (a). 

(a) Tlius in the case already cited from Foster's Croten Law, that great 
Judge said, “ I do admit that I know of no statute wliich directly, and in 
c.xpress terms, empowereth the Crown to press mariners into the pcrvico ; 
and admitting that tlic prerogative is grounded on inmicmorial «s.agc, I 
know of no necessity for such statute. For let it ho remembered that a 
prerogative grounded upon general immemorial usage not ineonsislent with 
any statute, nor repugnant to the public utility, is ns much part of the law 
of England as statute law, and that the statutes which mention prcssirig as 
a practice then subsisting, and not disallowed, arc at least .an cvidcncD of 
the nsage, if they go no further, and do not amount to a tacit approbation 
of it. For it is hard to conceive that the legislature should frequently 
.mention a praclico iiltcriy illegal, repugnant to the princijjles of the consti- 
tution, as suhsistins:, without some mark of disapprobation ” {iluT). Tliis 
Language also is eminently applic.able to martial law, for while the Petition of 
Fight mentions with reprobation commis.sions of martial Law for tri.al of ordi- 
maiy offences, it mentions witliout reprobation, and with implied approbation, 
martial law "as is used in armies in time of war;’’ and subsequent 
statutes, or the Irish RcboUion Acts, distinctly affirm the prerogative to 
exercise martial law in time of rebellion. “ Agaiusl what 1 have said, it 
may be objected that the practice of pressing is inconsistent with the 
liberty of the subject, and a breach of Alagna Charta. I readily admit that 
an impress is a restraint upon natural liberty. But if tbe restraint, be it to 
what degree soever app'earcth to bo necessary to the good and wclkiro of the 
whole, and to bo warranted by statute law as by immemorial usage, it 
cannot be complained of otherwise than as a private miscliicf, which must, 
under all Governments, he submitted to for the avoiding of public inconve- 
nience. As to Magna Charta, it is not pretended that the practice of press- 
ing mariners for the public service is condemned by express words in that 
statute ; and if it he warranted by common law and statute law, it cannot 
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These prerogatives are rested upon the common ground 
of necessity for the public safety, and of the right of the 
Crown to talce all such means as are necessary for its 
safety ; and^ among others, the means or measures of war. 

The question, therefore, of the legality of the application 
of tlio measures or the laws of war, to any subjects of the 
realm, resolving itself, at common law, into a question of 
necessity — the question, in case of a rebellion'' " , what con- 
stitutes such a necessity ? This, it is ob . lous, resolves 
itself into a question of the sufficiency of the means and 
measures of common law ; for if these are sufficient, i.e., 
legally and actually sufficient, of course there can be 
no nccessit}’’ for anj’’ other. This question then resolves 
itself into the twofold enquiry as to legal sufficiency and 


lie shown to he illognl bj' nny consequences drawn from Magna Charta; in 
like manner, as pressing for the land service could not bo deemed illegal 
nor inconsistent with the principles of our constitution while there were 
temporary acts to warnmt it. Besides which, we know that JIagna Charta 
hatli been expressly confirmed by many Acts of Parliament, and yet the 
practice of pressing mariners has still continued through all ages, and was 
never mentioned in any of those Acts as illegal, or a violation of the great 
charter " (Poster’s Crim. Law, 17fi). This language, again, is extremely appli- 
cable to martial law, which, as applicable to rebellion, and vcbclliou alone, 
has never been condemned in any statute, though exercised in every age, 
but, on the contrary, has been confirmed by several. So Lord JlansCcld 
said, The power of pressing is founded upon immemorial usage, allowed 
for ages. If it be so founded and allowed for ages, it can have no ground to 
stand upon, ;!Of can it he vindicated or justijicd hy any reason hut the safety 
of the State. And the practice is deduced from the trite maxim of the 
constitutional law of England, that private mischief had better bo sub- 
mitted to than that public detriment should arise” (Pex v. Tuhhs, Cowper’s 
Itcp. CIS). So the great commentator said, “The practice of impressing — 
the legality of which is now fully established — is only defensible from 
public necessity, to which all private considerations must give way (Black- 
stone's Commentaries, vol. I, c. 8). So the exercise of martial law ns to 
soldiers (which, as Halo shows, arose out of prerogative in time of war), is 
justified by the same principle. The army being established by the autho- 
rity of the legislature, it is indispcns-ablo that there should bo order and 
dLsciplinc kept in it, and this has induced the ahsolute •necessity for a Mutiny 
Act, and it has been said that even if the army were disbanded, there must 
be a Jlutiny Act for tho safety of the country (Grant v. Gould, 2 H. Blaclcst., 
Ecp. 100). The same principle applies it multo fortiori to an army of rebels. 

I 2 



116 IIAETIAL LA.^Y GIIOUNDED Oi? l^ECESSlTY, 


actual sufficiency — -vvliatmay be done at common law -witli- 
o\\t a sufficient force, and wbat is a sufficient force to do wbat 
may thus legall}'^ be done ? The first is a question of law, the 
other of fact depending on the circumstances. Tiie former 
also includes and involves two questions, one of mixed law 
and fact, i. c., that there is a rebellion, which must finst be 
assumed, or no question arises at all. Assuming such a 
rebellion, then the question of jiure law arises, what may 
be done legallj', at common law, or aided by any statute («), 
in its suppression 1 Upon the former of these questions at 
common law there may be great doubt and difficulty as to . 
what makes a tumult robellious, and as to when armed 
force may be used against it. 

(a) This subject is treated of very fully by IT.awkins in his Plens of the 
Crown, B. 1, c, G5, of riots, routs, aud unlawful /iPseinblies, in which he 
first defines what is a riot, rout, or unl.awfiil assembly, and then how they 
may he suppressed and punished by slatufc, and it is observable bow 
guarded he is. He fir.sl defines a riot to be a tumultuous dislurh.anco by 
persons assembling of tlicir own authority, witli an intent to assi.st each 
other in some enterprise of a private nature, and .afterwards cxecnling it 
in a violent and turbulent manner to the terror of the people, whether the 
act intended were lawful or unl.awful. lie distingiiifihes tumults for a 
general and public purpose, as to redress public griovancc.s, or to pull down 
all enclosures, &c., and says if the people attempt with force to execute 
Bucb intentions they arc guilty of levying war against the Crown, which is 
rebellion. But that is a question of iutciilion. “ IVlicrcvcr more than llircc 
persons use force and violence in the execution of any design wherein the 
law docs not allow the use of force, all who are concerned therein arc 
riotous. But in some cases where the law authorises force, it is not only 
lawful but commendable to make use of it ; as for a shcrifT or constable, or 
perhaps even a private person, to assemble a competent number of people 
in order with force to suppress rebels, or riotcre, or enemies, and afterwards 
with such force actually to supprcs.s them ’’ Pkas of the Crown, B, 

1, c. 65, s. 2). It is clear that every shcrifl', &c., may and ought to do all 
that in them lies towards the suppression of a riot, and may command all 
other persons whatever to assist them — which of course includes soldiers. 
Also it hath been liolden that private persons may arm Ihcinselvcs in 
order to suppress a riot, from which it seems clearly to follow that they 
may also make use of arms in the suppressing of it if there ho a necessity 
for so doing. However, it seems to be extremely hazardous for private 
persons to proceed to those extremities, and tlmreforc such violent 
methods seem only proper against such riots as s.avour of rebellion, /or the 
siipprmhig whereof no remedies can he too sharp or severe." 
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Even assuming an unlawful and riotous assembly, at 
common law, there are great difficulties at common law on 
both these points. There is the difficulty arising from the 
strict rules of the common law, as to homicide caused by the 
use of an armed force, or deadly weapons. The common law 
justifies homicide so caused, either when it is strictly 
in self-defence against unlawful violence (a.), or in appre- 
hension of a felon b}'^ lawful authority, and the necessary 

(a) This at common law is construed very strictly, and usually it must 
be against present or imminent personal violence. Thus, if a ship’s 
sentinel .shoot a man bcc:iusc he persists in approaching the ship when he 
has been ordered not to do so, it will be murder unless such an act was 
necessary for the ship’s safety {Rex v. Thomas, 1 Russ. C. & JL 510). 
Scmllc, that where guns are fired by one vessel at another vessel, and tlioso 
on board her generally, those guns are to be considered as shot at each 
individual on board her {Rex v. Bailey, R. & R. 0. C, 1). On the other 
hand, strict Icg-al atUhority is rigidly required .at common law, and an 
illegal authority may bo resisted to the death. Thus, if a person be 
impressed who is not a proper object of impressment, or if the impress- 
ment bo made without any legal warrant, it is lawful for the party to mako 
^csi^tance, and if the death of any of the parties concerned ensue, it is 
murder {Rex v. Dixon, 1 East, P. C. 313; S. P. Rex v. Rohehy, 1 East, 
P. C. 12), If a gamekeeper attempting lawfully to apprehend a poacher 
be met with violence, and in opposition to such violence, and in self- 
dcfciicc, strike the poacher, and then is killed by the poacher, it will be 
murder {Rex v. James Ball, 51. C. C. R. 333). Attempting illegally to 
arrest a man is suflicient to reduce killing the person making the attempt 
to manslaughter, though the arrest was not actually made, and though the 
pri.«otier had armed himself with a dcadi}- weapon to resist such attempt, if 
the prisoner w:i3 in such a situation that he could not have escaped from 
the arrest ; and it is not necc.ssary that he should liavc given warning to 
the person attempting to arrest him before he struck the blow (Jtex v. 
Thompson, 1 R. & 51. C. C. 80). And sec Rex v. Gillow, 1 R. & 51. C. 0. 
8.5. If a constable take a man without warrant upon a charge which gives 
him no authority to do so, and the prisoner runs away and is pursued by 
J. S., who was with the constable all the time, and charged by him to 
assist, and the man kill .T. S. to prevent his retaking him, it will not be 
murder, but manslaughter only, because, if the original arrest was illegal, 
the recaption would have been so likewise {Rev v. Ciirvan, R. & 51. 0. C. 
R. 132). ll’licrc a common soldier stabbed a sergeant in the same regi- 
ment who had arrested him for some .alleged misdemeanour : — Held, that 
as the articles of war were not produced, by which the arrest might have 
been justified, it was only manslaughter, as no authority appeared for the 
arrest {Rex v. Whilhers, 1 East, P. C. 295, 3C0). 
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use of force in case of liis resistance (a), or in prevention 
of a felonious and violent outrage, as arson or murder, and 
then only -when necessary for tbe purpose of prevention, 
and when the killing will prevent it (b). It is obvious that 
these rules render it very hazardous at common law to use 
armed force against an assembly merely unlawful- and not 
felonious, and even in that case such force can only be used 
for dispersion, or for apprehension, or for self-defence in 
such dispersion or apprehension. 


(a) Killing an oiRcer -will amovint to murder, ilrough he liad no •vrarrani, 
and -was not present rrhen any felony nras committed, but takes the party 
upon a charge only ; and though such charge docs not in terms specify all 
the particulars necessary to constitute the felony (Rex v. Ford, 1 Euss. 0. 
& Jf. S04 ; E. & E. C. C. 329). In order to render the killing of an olTiccr 
of justice, nhether he he authorised in right of his office or by warrant, 
amount to murder upon his interference in an affray, it is neccs.sary that 
he should have given some notification of his being an officer, and of the 
intent with which he interfered {Fex v. Gordon, I East, P. C. Slii, 352). 
But a small matter will amount to duo notification {ibid). Killing 
an officer who attempts to arrest a man will be murder, though the officer 
had no warrant, and though the man has done nothing for which he was 
liable to he arrested, if the officer has a charge against him for felony, and 
the man knows the individual to be an officer, though the ofiicer do not 
notify to him that ho has such a charge (/to v. iroofmcr, SI. C. C. 11. 331). 
And the nine judges (four contra) held that a watchman could legally 
arrest a prisoner without saying that ho had a charge of lohhcry, against 
him, though the prisoner had, in fact, done nothing to warrant the arrest, 
and that if death ensued it would be murder (itirf). And it will bo no 
excuse for killing an officer that he was proceeding to handcuff the party 
who was in Ms poB5es.sion upon a charge of felony {ibuT). 

(5) Thus, in Sir. E. Burdett’s case, the Chief Justice says, " If it is nccos- 
sarj-, for the purpose of preventing mischief, or for the execution of the 
law (as in effecting an arrest by the civil authority), it is not only ihe right 
but the duty of soldiers to exert themselves in assisting the execution of a 
legal process, or to prevent any crime from being committed. It is a 
mistake to suppose that, because men arc soldier.s, they cease to ho citizens; 
a soldier is hound to all the duties of other citizens, and gifted with all the 
rights of other citizens, and he is as much bound to prevent a breach of 
the peace or felony as any other citizen. In 1780 ' this mistake extended 
to an alarming degree ; soldiers with arms in their hands stood by and 
saw felonies committed, houses burnt and jndlcd dozen bcfoz-c their eyes, by 
persons whom they might lazofuUy have Idllcd if they could not othenoise 
prccent them” {Burdett v. Abbott, 4 Taunton’s Eeports, 449). 
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It was tlie experience of these doubts and difficulties 
which led to the Riot Act (a), which proceeds in an ex- 
tremely cautious manner, and as much as possible in 
harmony -with the common law. It abstains from directly 
authorising the use of armed force, even against a riotous 
and unlawful assemblj^ The Act, in the first place, makes 
the 2^crsistcncc in the riot felonious, so as to make all who 
remain in it felons, which, at common law, would authorise 
any one — soldier or civilian — in attempting to disperse or 
apprehend the lioters, and would make it justifiable homi- 
cide if, in so doing, they necessarily and unavoidably Idlled 
any of them ; but having done that, it abstains from 
directl3>- authorising any oitacic upon them by an armed 
force, and merely, in terms declaratory of the common 
law, authorises all persons, in aid of the civil power, to 
arrest or apprehend them. 


(a) The 1 Geo. I. c. 5, an Act for prorenting tiimiiKs and riotous 
assemblies, and for the speedy and effectual punishing the rioters, reciting 
that many rebellious riots and tumults had been raised, and that the 
punishments provided by the laws were not adequate, and then for the 
prosecuting and suppressing of such riots and tumults, and for the more 
speedy and effectual punishing the offenders, it enacted, that if any persons, 
to the number of twelve or more, being unlawfully, riotously, and tumul- 
tuously .'lEsemblcd together in disturbance of the peace, and being required 
by a justice of the peace, or sheriff, &c., to disperse themselves, shall 
unlawfully, riotously, and tumultuously remain together for an hour after 
such command by proclamation, then they shall be adjudged felons without 
benefit of clergy, and the offenders shall sufl'er death as in case of felony. 
Then, it is further provided that any peace-officer, and such other persons 
as shall bo commanded to bo assisting (which of course would include 
soldiers), arc empowered to seize and .apprehend such rioters; and if any 
of the rioters should happen to be killed, in the dispeming, seizing, or 
apprehending them, by reason of their resisting the persons dispersing or 
apprehending them, then all persons so killing them arc indemnified. And 
it is further enacted that pulling down houses or preventing the proclama- 
tion shall be deemed to be felony. Now, here it is remarkable that 
there is no enactment in terms authorising an attack by an armed force 
upon the mob, though there is an express enactment declaratory of the 
common law, that, being made felons, they may be apprehended, and then, 
if in resisting apprehension they arc unavoidably killed, the homicide is 
justifiable at common law. Being, however, a felonious assembly, probably 
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The Eiot Act, or any similar statute directed merely to 
the dispersion of some tumultuous assembly in any parti- 
cular spot, does not, it is manifest, meet the mischief of 
large and wandering masses of persons engaged in com- 
mitting acts of outrage in various places. This mischief, it 
is manifest, when the masses are too large or too numerous 
to he dealt with by the civil power, or by the militaiy 
merely acting in aid of the civil power, in the dispersion 
of mobs, in their apprehension and arrest for the purpose of 
trial, or for the prevention of acts of felonious outrage ; 
can only be effectually met by the Crown declaring the 

tlie troops miglit disperse tbem ; and ilicn again, if death ensued in 
resisting the dispersion, the homicide ■vrouid he jnsiihahic at common iaw. 
But no attack by an armed force is justified by the statute, and no killing 
of any man who cau be apprehended ; for it is a rigid rule of common law 
that a man trUo can bo taken must be taken and tried, and it is only bis 
•violent resistance ■whicb can excuse homicide in the attempt to apprehend 
lum. Although, as Hawkins laj-s down, this stntuto being wholly in the. 
affirmatirc, cannot take away any part of the authority in the suppression 
of riot, before that time given by the common law ; yet as the notion got 
rooted in men's minds that it contained all the power there was to justify 
the use of military force, Ihorc was great reluctance in using it, and hence 
the disasters which arose oh the occasion of the riots of 1700 and 1777. 
Havrkins, however, points out clearly the distinction hctu'ccn a mere riot 
and a rebellion, and lays down that an nnlawful assembling of people for 
redress of public grievances by force is levying of war against the Cro'a-n. 
Thus, Mr. Hailam observes, “ that the Executive power has acquired such 
a coadjutor in the regular army, that it can in no probable emergency have 
much to apprehend from popular sedition” {Const. Hist. Enff., \o\. iii., p. 
263). Ho elsewhere notices, in a note, the immense accession to the 
power of the Executive, arising from the Biot Act, which, combined with 
the actual power residing in the standing army, makes it irresistible. 
” Among the modem statutes, which have strengthened the hands of the 
Executive po-vrcr.we should mention the Eiol Act, 1 Geo. I. c. 5, whereby 
all persons tumultuously assembling, to the disturbance of the public 
peace, and not dispersing within one hour after proclamation made by a 
magistrate, are guilty of felony.” The effect of which is, however, tlmt 
the military, acting in aid of the civil power, maj' at once attack them- 
And it will be observed that it only applies to the dispersion of anv 
tumultuous assembly ; and although it so far augmented the legal power 
of the Executiv e that w^th the aid of an adequate armed force it went a 
long -n-ay to enable the Government to dispense with martial la-a-, it still 
left great doubt and difficulty. 
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The greatest la-wyers (a) have, in onr own times, written 
with the utmost caution and doubt upon the subject of the 
power and province of the military when acting, at common 
law and in the exercise of common law rights or duties, in 
aid of the civil power, for the suppression of insurrection 
and the restoration of order. And although they have 
laid it down that all persons, soldiers or civilians, may act 
and use force, and even, if necessary, deadly weapons for 
the dispersion of insurrectionary assemblies, or the preven- 
tion of acts of felonious outrage, they also show that it is 

and so miglit any number of men assembled or called together for the 
purpose. This doctrine he stated to be the true foundation for calling in 
the military to assist in quelling the late riots. Consequently, he said, the 
metropolis ivas not under martial law (Adolphus' Hist. Eng. vol. 3, p. 254). 
The resistance and suppression of actual riot or felonious outrage is not 
martial law, and does not require it: but it is to be observed that Mr. 
Hallam treats as sophistical the doctrine Lord Mansfield laid down, that 
the military may, without martial law, act to any extent necessary in sup- 
pression of actual insurrection. And when they attack large bodies of 
people not in arms, nor engaged in any felonious act, as they did in the 
Lord George Gordon riots, it is, to say the least, doubttul whether what 
they do is legal, and whether such cases may not require an Act of 
Indemnity. And to remove the difficulty occasioned by these doubts, is, 
indeed, one great object of declaring martial law. And it is manifest 
that the military on that occasion did not confine themselves to the 
prevention of actual outrage or the apprehension of offenders ; they attacked 
bodies of people wherever they met them in the street, and slaughtered 
them, whether or not they were engaged in outrage, and in places where 
they could not possibly have been so ; as, for instance, on Blackfriars Bridge, 
where great numbers were slain. There was no resistance, it was simply 
attacking the people wherever they were found in masses. It is impossible 
by any sophistry to bring this within the loosest definitions of the common 
law; and, therefore, the House of Commons, despite Lord Mansfield’s 
Bophistrj', treated it, as it undoubtedly was, ns a case of martial law, and 
adjourned, not thinking it proper to sit while tfie metropolis was under 
martial law. 

(a) Thus, in 1807, Lord Ellenborough, then Attorney-General, gave an 
opinion on that clause in the Military Regulations which relates to the 
suppression of riots. “ The military may act, in cases of sudden and great 
emergency, without the presence of a peace officer. I understand, the dis- 
turbances here meant to be such as amount to the legal description of. riots. 
The case plainly imports a breach of the peace by an assembled multitude. 
In case of any such sudden riot and. disturbance, any subjects, without the 
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extremely doubtful Iiot? far armed force may be used even 
for those purposes, and more than doubtful whether it can 
be used for any other. 

The powers of the common law in this respect appear to 
be limited to the mere dispersion of actual riot, the pre- 
vention of felonious outrage, or apprehension of persons 
guilty of such outrage. And the use of a- aed force 
merely in aid of the civil power is extremelv azardous, 
whether with or without the authority of the 1 'gistrate, 
for even for him it is necessary to hit the exact line he- 

presence of a peace oiScor of any description, may arm tiicmselvcs, .and of 
course may use ordinary means of force to suppress sucli riot. And •\vbat- 
cver any other class of subjects may do in this particular, the military may 
do also. By the common law, every description of peace officer may not 
only do what in him lies towards the suppression of riots, but may and 
ought to command all other persons to assist them. However, it is advisable 
to procure a justice of the peace to attend, and for the military to act under 
his orders. But still, in cases of great and sudden mcrgcnci/, the military, 
as well as other individuals, may act without their presence.” It will be 
observed how carefully this is limited to “ great and sudden emergency,” 
and to the dispersion of a riotous assembly. And it is to be added that it 
is c.vtremely doubtful, looking at the .Riot Act, how far this opinion could 
safely be acted upon by the c.asc of armed force, unless against a mass of 
persons engaged in acts of felonious outrage, and for the purpose of pre- 
vention ; for the terms of the Riot Act clearly imply that at common law, 
unless a tumult is rebellious and amounts to war, armed force could not, 
at common law, bo used to disperse a mere unlawful assembly. And the 
opinion, perhaps, merely comes to this, that in some cases the use of armed 
force may be resorted to ; but in what cases is left uncertain. Moreover, 
after all it was but an opinion ; and since it was given, great judges have 
done all they could to elucidate the subject, and have left it still in doubt. 
Thus, for instance, on the occasion of what is popularly known as the 
“ Manchester Massacre,” when the military atlaehed an unarmed assembly, 
painful doubts arose as to the lcg.ality of the act ; and although Sir F. 
Burdett was indicted and confined for publishing a statement that it was 
murder, it was not upon the ground that this was fiilse, but on the ground 
that if it was true, it was murder ; and that it tended to prevent a fair trial. 
“ If unresisting men were cut down, whether by troops or not, it is murder’’ 
(B.ayley, Baron, The King v. Kurdett, 4 Barn. & Aid. Rep. 323). Thus, 
Mr. J. Littlcdalc, in the Bristol riot case, said, “A party entrusted with 
the duty of putting down a riot, is hound to hit the exact line, between ex- 
cess and failure of duty ; the difficulty of his doing so — though it may be 
some ground for a lenient consideration of his conduct — can be no legal 
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tween excess and failure, so that, according to the judg- 
ment of the greatest judges, it is in the highest degree 
dangerous, even in the case of actual riot, to use armed 
force for its suppression, and from the responsibility involved 
in the use of it without the authority of the magistrate, or 
in directing the use of it, there is always great practical 
diflSculty in its application to the protection of the loyal 
and the restoration of peace (a). 

At common law, therefore, it is obvious, that even as- 
suming the possession of an adequate military force, there 

defence. And he added, “ A military officer may act without the authority 
of the magistrate, if he chooses to take the responsibility ; but though 
that is the strict law, there are few militarj’ men who will lake it upon 
themselves to act, except on the most pressing occasions ; and where it is 
likely to be attended with a great destruction of life, a man is generally 
unwilling to act without a magistrulc’s authority” (Mr. Justice Littledalo, 
Hex V. Pinney, 3 Barn. & Adol. Ecp. 914). 

(a) It has been laid down by the common law, every private person may 
lawfully endeavour, on his own authority, without any command or sanction 
of a magistrate, to suppress a riot, by every means in his power. He may 
disperse or assist in dispersing those who are assembled ; he may stay those 
who are engaged in it from executing their purpose ; ho may slop others 
whom ho may sec coming up from joining the reU. If the riot is dangerous, 
he may arm himself against evil doers ; and if the occasion demands im- 
mediate action, it is the duty of every subject to act for himself in sup- 
pressing riotous and tiunultuous assemblages. And ho may be assured 
that whatever is done by him honestly in the execution of that object, trill 
be justified by the common law. Nor is there any distinction in this 
respect between soldiers and private individuals. They have equally the 
rights and duties of citizens, and are equally bound to exercise the s.amc 
discretion in acting in subordination to the civil magistrate, rather than 
on their own authority. But where the danger is pressing and immediate, 
where a felony has actually been committed, or c.annot be otherwise pre- 
vented, and from the circumstances there is no opportunity of obtaining a 
requisition from the proper authorities, the military subjects of the Crown, 
like the civil subjects, are bound to do their utmost to pi'cvent the perpe- 
tration of outrage, to put down riot and tumult; and to preseire the Hues 
and properly of the people (Tindal, L. C. J., in the case of the^ristol riots, 
cited in Simmons on Court-Martial, 93). It will be observed that the 
pou’er of the military, without the sanction of the magistrates, is limited 
to prevention of actual felonious outrage, as arson or murder. Then, as to 
the power of magistrates to direct the military to act, it is strictly limited. 
Thus, while on the one hand it is laid down that military will do well 
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are great difficulties in the use of it for the purposes of 
attack; and although there are of course no difficulties in its 
use.for'tlie purposes of defence, and no legal difficulties in 
the way of its use for purposes of prevention of felony or 
apprehension of felons, there are, it is obvious, great prac- 
tical- difficulties in its application to the latter objects (a). 

not to act witliout the autliority of magistrates, it is equally laid doim 
that this, at commoa law, iavolres no certain immunity. The general 
rules of law require of magistrates, at the time of a riot, that they should 
keep the peace, and restrain the rioters, and pursue and take them ; and 
to enable them to do this, tbcj' may call on all the king’s subjects 
to assist them, and all the king’s subjects are bound to do so, upon 
reasonable warning. In point of law, a magistrate would be iusti&ed 
in giving fire-arms to those who thus come to assist him, but it would 
be imprudent in him to do so {Rex v. Pinney, 5 C. & P. 254 ; at bar in 
K. B., 3 B. & Ad. 94G). “ The magistrate is bound by law to do all he 
knows to ho in his power that can reasonably bo expected from a man of 
honesty and of ordinary prudence, firmness, and activity, under the cir- 
cumstances. Jfcrc honesty of intention is no defence, if he fails in his 
duly. Nor will it be a defence that ho acted upon the best professional 
advice that could ho obtained, on legal and military points, if his conduct 
has been faulty in point of la^y. Oi*, on tbc other hand, if he exceeds his 
power and occasions death, or other injury, he is liable to he proceeded 
against by indictment for murder or manslaughter ; and, on the other hand, 
if he neglects his duly and docs not do enough, he is liable to be proceeded 
against as culpably' neglectful of his duty. Ho is bound to hit the exact line 
between excess and doing what is diOcrent. There is only one precise line, 
and bow difficult it is to bit it ; yet in law be is bound to bit it” {Rex v. 
Finney, 3 B. & Adol. 94G). It is not surprising that at common law', 
therefore, there should bo the greatest difficulty, either in getting the 
military to act without tbc magistrates, or in getting the magistrates to 
direct them to act; and, on the occasion on which this was laid dow'n— the 
occasion of the riots at Bristol — the most disastrous results occurred from 
the fatal hesitation caused by this difficulty and doubt as to the recourse 
to armed force to quell riot, not rebellion. " It has been held that private 
persons may arm themselves to suppress a riot, and it seems to follow' that 
they may mahe use of arms if necessary ; however, it may he very hazardous 
for private persons to proceed to this extreme, and such violent means seem _ 
only proper against such riots as savour of rebellion ” {Russell on, Crimes, 
401), And all this applies only to acUial riot. 

(a) The former requires that a felony shall be actually about to he. com- 
mitted in the presence of the military, as Lord Chief Justice Jlansfield put 
it -^houses being burnt, he/orc their eyes [BurdcU v. Abloll, 4 Taunt.), so 
that this requires acts of felony, as, of arson or of murder, actually going 
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And it is manifest, that wlien'tTiere is a formidable rebellion, 
tbe only effectual measures of repression may involve or 
require measures of attack on all bodies of people found 
together in a position of presumed- and apparent hostility, 
which can hardly be safely ventured upon under the po-wers 
of the common- law. Hence, when, de facto, there is thus a 
state of war, of necessity the law and usages of war pre- 
vail, of which the common law knows nothing and says 
nothing, according to the well-known legal maxim, “ inter 
arma silent leges.” In such a state of war, from the very 
necessity of the case, the laws of war prevail, because there 
are no other. 

And if these difficulties arise as to the use of a military 
force when it is necessary for the suppression of rebellion ; 
and when there is, as there always is in this country, an 
ample force at command, and the loyal and peaceably dis- 
posed are always in an overwhelming majority, so that a 
case for martial law, on the scope of necessity, can scarcely 
he supposed to arise, how much greater must he the diffi- 
culty where not only are these legal and practical difficul- 
ties, but where there is not an adequate military force, or 


on, or about to be committed. That is to say, it involves that the military 
should catch the rioterg ui Ihc very act, as they might have done at Bristol, 
or during the Lord George Gordon riots, but did not (by reason of the , 
doubts and hesitation of the magistracy), and so had to attach the rioters 
not in the act, nor about to commit felonies, but merely being unla-erfully 
assembled, -vrith some probability that some of them might, sooner or later, 
commit such outrages, rrhich is not enough to varrant an attach upon them 
•vith deadly ■weapons at common law. As to apprehension, of persons for 
felony, there is still greater difficulty, for, of course, particular persons must 
bo arrested for specific offences, to be brought home to each ; and this 
illustrates the great difficulty of common law, that it deals with war as in- 
dividuals, and not as in war, in bodies or in masses. And then as to defence ; 
though there is no legal difficulty, there is this practical difficulty, that the 
rebels may take care not to wait the military, or not to attack them if 
^hey do ; and this, it is notorious, has always been the policy of an insurgent 
force ; and it is obvious that, unless the military can deal with them as 
enemies, and use all the measures of war to pursue and attack them in 
bodies, it may be useless to attempt to suppress the rebellion; and this was 
hardly allowable at common law. 
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where, even if there is, there is, as in the sister island has 
happened, a much greater disproportion between the forces 
on the side of loyalty and of I'ebellion, or, as may often 
happen jxhroad, a of force on the side of 

rebellion. 

And, therefore, all miters of authority, military, legal, 
or constitutional (a), have laid it down, that martial law, 
under such circumstances, is allowable, as the law of social 
self-defence, superseding under the pressure, and, therefore, 
under the justification, of an extreme necessity, the ordinary 

(a) The truth is, that vhen closcl}' looked at, martial law or the law of 
war, is simply the extension of the law of self-defence ; for the loyal are 
not to he put to ioait to he attached, and if not, then they must attack those 
who arc in apparent and presumed hostility, otherwise there must be a 
certain number of loj-al soldiers always sacrificed, if they are compelled to 
wait until they are fired upon, and tlius a felony has been committed. This 
would be mercy to the rebels, and murder for the loyal soldiers of the 
Grown. The soldiers arc to stand to be shot at, in order to have 
legal proof that the men they meet in a body are felonious rebels, and 
then they may return their fire. This practical absurdity and inequality 
illustrates the infinnity of the common law in dealing with the case of 
rebellion. In war, the difficulty is solved thus, that, in a district covered 
by the war, all bodies of men, not being under the command of the Crown, 
are presumed to be hostile, and it fs for them to surrender, not for those 
they meet to solicit them to do so, and wait to be fired at, and lulled. 

(a) “It has ever been deemed constitutional for the sovereign in times of 
disorder and turbulence, to use the militarj' power of the Grown for the 
speedy repression of enormities and the restoring of the public peace. It 
must he allowed that there arc seasons, when the ordinary course of justice 
is, from its slow and regulated pace, utterly inadequate to the coercion of 
the most dangerous crimes against the State, when every moment is critical, 
and without some extraordinary remedy, the commonwealth would be lost. 
The extension of a poivcr beyond the law is, therefore, in such times of 
danger, justified, on the principle of absolute necessity ” {Tytlcr on Military 
Law, 52). The same author spcalts of recourse to the legislature necessary 
to authorise trial by martial law, notwithstanding the ordinary courts of 
justice arc open (159), as in the Irish Ecbellion Act. “ Martial law,” wrote 
Mr. Serjeant Spankie, a learned lawyer, “ is in fact the power of social self- 
defence, superseding, under the pressure, and therefore under the justifica- 
tion of an extreme necessity, the ordinary forms of justice. Courts-martial 
under martial law, or rather during the suspension of law, are invested 
with the power of administering that prompt and speedy justice, in cases 
presumed to be clearly and indisputably of the highest species of guilt. 
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forms of justice, and establishing the laws and severities of 
war. Military authorities, therefore, under martial law, or 
rather during the suspension of law, are invested with the 
power of administering prompt and speedy justice, exactly 
as on the occasion of a mutiny in an army — ^the object 
being self-preservation, by means of terror, and the example 
of speedy justice. 

In such cases, by the great social law of self-defence, and 
by virtue of that necessity which overrides all law, the 
Crown, in the exercise of its prerogative, that is, of its 
right to do its duty, that duty being at all hazards to pre- 
serve the peace of the realm (a), resorts to the law of war, 

YLe oLjecl is seif-prcservatioii, Ly tevvor ; aud tLe example of speedy jus- 
tice ” (Mr. Seqeant Spankie, Advocate-General of Bengal, cited in Hough's 
Military Law, 350). So tke great text book of military law, wMcli bas 
been cited in the courts, and used in our army for the greater part of a 
century {McArthur on Court -BJ hr lial). “ The military law, as exercised by 
the authority of Parliament, under the LIutiny Act annually passed, with 
the Articles of War, is not to be confounded with that different branch of 
the royal prerogative called martial law, which is only to be exercised in 
time of rebellion” {BfcArlhur on CoicH-Mariial, 1). And so it is 
laid down in Simmons on Court-Martial, 1-14. Martial law, an arbitrary 
law originating in emergencies, regulated by the expediency of the 
moment, and extending to all the inhabitants of a place or country 
( TTbreesier’s Dictionary, Martial). “ Martial law is quite a distinct thing ” 
(i. e. from ordinary military law, which he had been just describing), “ and 
is founded on paramount necessity, and proclaimed by a military chief" 
(1 Kent's Commentaries, 10th ed. p. 377). So, in all the law books, all the 
law dictionaries, for instance, “martial law is the law of war, in which the 
King, by his lieutenant, is absolute ” {vide Tomline's Law Diet.). 

{a) Thus, it was proclaimed and exercised in Ireland (the common law 
of which is the same as that of England) in the rebellion of 1798, previous 
to any statutes authorising it. In May, 1798, the insurrection broke out in 
the counties of Kildare and Carlow. The peasants had no arms but 
clumsy pikes and a few guns in bad order, they^ were of course easily 
defeated. All the prisoners taken by the soldiers w-ere hanged mthout any 
trial, and there is reason to believe that many shared their fate who had 
not at all shared in the rebellion. Vv hen the news of these events reached 
Dublin, the Lord-Lieutenant issued a proclamation: “That his Majesty's 
general officers had orders to punish according to martial law by death or 
otherwise, as their judgment should approve, all persons acting or in any 
mannci- assisting in the rebellion.” It was proposed to subject to the 
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and, there being de facto a state of tt^ar, pursues the laws 
and usages of war, that is, proclaims or declares martial 
law, which is neither more nor less than declaring that 
the state of war exists. And although it might he doubtful 
at common law, whether the exercise of martial law would 
be justifiable e.xcept in districts covered by the rebellion, 
yet if there were such a degree of danger in the di.strict, by 
reason of its contiguity to the scene of actual rebellion, and 
imminent danger of its spreading, that might be enough to 
excuse an honest exercise of it under supreme authority, or 
even to justify it legally. 

But the exercise of martial law in a district where not 
only there is no rebellion, but where the courts of law are 
actual^ sitting (a), so that there cannot possibly be any 

operation of tliis proclamation the flate imsoncrs in Dublin, but Lord 
C'astlercagh reprobated (he proposal. The cruelties committed by the 
militia in Wexford provoked an insurrection there, and horrible excesses 
were committed. Though the insurrection was confined to Wexford, the 
reign of terror established under this proclamation was extended over the 
whole south and cast. Thus it was that the shcriQ’ of Tipperary flogged 
Mr. Wright without any ordera or anthoriiy ; and this led to the case of 
Wright V. Fitegcrald, 28 State Trials, in which, as the act was obviously 
illegal, the plaintiff recovered damages. That, it will be observed, was a 
civil proceeding which turns on strict legality (ride ante), yet the judge 
indicated that there might have been a defence, even at common law, had 
there been an}' reasonable necessity and any fair trial, or any military 
authority; but there was neither trial, necessity, nor military authority, 
and the act was one of wanton and ignorant barbarity : such, beyond all 
doubt, as would have supported a charge of murder, had the man died. 

(a) Tims was the case of Wolfe Tone, 27 State Trials, 615. He was. 
captured on the coast of Ulster, the rebellion having been in Wexford, and 
being over ; and ho was carried to Dublin, where there was no rebellion 
and no martial law. He was tried by court-martial at Dublin barracks, and 
sentenced to death. An application was made to the court of Queen's 
Bench, by !Mr. CiiiTan, for a habeas corpus, on the ground that, as Mr. 
Tone had no commission from the King of England, he was to be regarded 
as a civilian, and a court-martial could have no cognizance of any crime 
imputed to him while the King’s courts were sitting, “ I do not pretend” 
(said Mr. Curran) “ to say that Mr. Tone was not guilty of the charges of 
which he was accused : I presume the officers were honourable men ; but it 
is slated in tlie affidavit, as a solemn fact, that Mr. Tone had no commis- 
sion under His Majesty, and therefore no court-martial could liavc cogni- 

K 
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reason for a trial by martial law, since, on tbe one band, 
there is no interruption to the course of justice, and, on the 
other hand, there need be no delay in its course, would, of 
course, be clearly illegal, according to the principles already 
laid down, and accordingly such a proceeding has been 
declared illegal by one of the courts of this country. 

' So, even assuming martial law to be legally established 
in a district in rebellion, yet as the only proper scope for 
martial law is the suppression, of actual rebellion, it follows 
that it is only overt acts of rebellion (a), or, at all events, 
overt acts in causing or aiding or abetting an actual re- 


zance of any crime imputed to Mm, while the Court of King's Bench sat in 
the capacity of the great criminal court of the land. In times when war is 
raging, when man is opposed to man in the field, courts-martial might be 
endured ; but every law and authority is with me whilst I stand upon this 
sacred and immutable principle of the Constitution — that martial law and 
‘civil law arc incompatible ; and that the former must cease with the existence 
of the latter." Which plainly implies the converse. 

(ft) This is the true ground of Air. Hargrave’s opinion on the. case of 
Air. Grogan, who, after the suppression of the rebellion in Ireland, in 1798, 
was tried by court-martial, under martial law, for treason, and was 
executed. That execution, assuming the legality of martial law during 
the rebellion, was clearly illegal, upon the double gi-ound that it was after 
the rebellion, and that it was treason, not rebellion — that is, a merely con* 
structive treason, in compassing rebellion, not an open and overt act in 
aiding the rebellion. The case of Air. Grogan, as appears from Air. Har- 
grave’s opinion, was one of constructive treason. “ The question was, 
whether, upon the mere ground of prerogative power, authority could be 
given against persons taken into custody for high treason during the heat 
of rebellion, to try them by martial law for their offence. Looking to that 
question, he avowed himself under a conviction that martial law to snch an 
extent was not the law of England. He saw, he said, the right to arrest 
those found in actual rebellion, and have them imprisoned for trial and 
punishment according to the law of treason ; but he could not see that 
punishing and trying rebels according to martial law was, when Mr. Grogan 
was tried and put to death, part of the English law as it was administered 
in England or Ireland.” That is, because the rebellion was over. “ He 
avowed himself under a conviction that martial law to such an extent was 
not the law of England.” Aloreover, it appears that Air. Grogan was tried 
for high treason, which might be for mere constructive treason, by con- 
spiring to levj' war, without any overt act ; and such cases of constructive 
treason are not fit cases for martial law, which, according to its nature. 
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bollion, which can he proper subjects for the execution of 
martial law ; and that, although undoubtedly the crime of 
treason may be committed by conspiring or compassing to 
levy war against the Grown, and this crime may be com- 
mitted by inciting to rebellion, yet, as that is a crime 
rather of a constructive character, it is not a fit subject for 
trial in a summary way before a court-martial under mar- 
tial law, and still less can such a course be justified after the 
rebellion is clearly over. 

It would be necessary to have a statutory indemnity for 
acts either of excess or irregularity, i. c., either for excess of 
jurisdiction, or for excesses in execution (a), for exercise of 


elioulcl be restricted to open and overt acts of rebellion (^Hargrave’s Jwis- 
coJisuU Exe.rcitations, vol. i., p. 399). Tims also Mr. Serjeant Spanlde, in 
bis valuable c.vposition of the Indian Regulation on Martial Law and 
Rebellion (Hough’s Militarg Law, 350), point's out that it is only open and 
overt acts which are the proper subjects of martial law. 

(a) Thus it was that bills of indemnity passed in the Irish Parliament 
after the excesses which took place in the exercise of martial law in that 
country in 1798— excesses, be it obsen’ed, owing not to the nature of 
martial law itself, so much as to the fierce passions of the country and the 
utter absence of due control over its exercise. The readers of the Life and 
Letters of Lord Cornwallis will not have failed to see that there was an 
utter absence of the due maintenance of military authority, and that had 
the exercise of martial law been placed under the restraints of military 
discipline, such excesses would not have occurred. The Irish Act of 
Indemnity recited that, “ Whereas a traitorous conspiracy for the subver- . 
sion of the authority of His Majesty and the Parliament, and for the 
destruction of the established constitution and government, hath unfortu- 
nately existed in this kingdom for a considerable time, and hath broken 
out in acts of the most daring and open rebellion. And whereas his 
Excellency Earl Camden, then Lord-Lieutenant, General, and General 
Governor of Ireland, did on the 30th of March, 1798, by and with the 
advice of the Privy Council of this kingdom, issue his most -direct and 
positive orders to the ofiicers commanding His Majesty’s forces, to employ 
them with the utmost vigour and decision for the immediate suppression 
of the said rebellion, and did by his proclamation of the same date, by and 
with the advice of the Privy Council, notify the same ; and whereas, not- 
withstanding the said orders so issued as aforesaid, the said rebellion did 
very considerably extend itself.” Then it went on to indemnify in general 
terms those who had acted in the suppression of the rebellion, which was 
necessary to protect persons who bad acted, however rashly and erroneously, 

1S.2 
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martial law before it bad been declared, or where it bad 
not been declared, or where it bad been declared in dis- 
tricts where it could not legally be declared, by reason that 
they were not in actual rebellion, or for the execution of mar- 
tial law on offences not properly coming within its scope, or 
without due care or reasonable evidence, or for the infliction 
of capital punishment carelessly, or of corporal punishment 
excessively ; in all such cases there would be, if not an 
absolute necessity, at aU events an apparent and probable 
necessity for a bill of indemnity, and such bills, therefore, 
have usually been passed ; but it is to be borne in mind that, 
on the one hand, the proper scope for bills of indemnity is 
error or casual illegality, and not wilful and wholesale 
illegality ; and that, on the other hand, no bill of indemnity 
ever drawn would be a protection against criminal liability 
for acts of wanton cruelty or malicious homicide. 

And as it would be necessary to have statutory authority 
for the exercise of martial law in cases in which it could 
not be legally declared, so, on the other hand, as, when it 
could be legally proclaimed, it would be absolute military 
authority, and the regular military law, as contained in the 
Mutiny Act, would not in terms be applicable (as the Act 
applies only to soldiers enlisted in the service of the Crown), 


yet honestly, though without due authority ; and, on the other hand, would 
not cover acts wholly reckless and wicked and malicious. So the Imperial 
Act 43 Geo. IIL, c. 117, having provided that the Lord-Lieutenant may 
issue orders to the officers to take measures for the suppression of the 
rebellion, enacted that no act which should be done in pursuance of any 
order so given should be questioned in any court. And then it was pro- 
vided that no act done, in pursuance of any orders so issued, should be 
questioned in any court of law ; and to prevent any doubt which might 
arise, whether any act alleged to have been done in conformity with any 
order so issued, was so done, the Lord-Lieutenant might declare such act 
to have been so done, which should be conclusive; and all officers or 
soldiers who shall act under such orders, shall be responsible for all things 
which shall be so done, to courts-martial only, &c. All this, it is to be 
observed, was to be without proclamation of martial law, and whether or 
not martial law could legally be proclaimed ; or, if it had been proclaimed, 
continued. 
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and would only be applicable to civilians talcen in rebellion 
by a roilgli and rude kind of analogy ; therefore, it would be 
equally necessaiy to have statutable enactments (a) directed 
either to allow of the exercise of martial law in a modified 
form, in cases where it would not be allowable at com- 
mon law, or to restrain and regulate its exercise even in 
cases w'here it might at common law be declared, and to 
provide for a permanent exez'cise of some modified form of 
martial law, or its exercise for a considerable ijeriod, and to 
make provisions analogous to those of the Mutiny Act and 

(a) TIuib, llic 3 & 4 Will. IV. c. 4, after reciting tlic existence of a dan- 
gerous conspiracy against the administration of that Act, manifested by 
open and daring outrages and tumultuous movements of large bodies of 
persons, who have by their numbers and violence created such general 
.alarm and intimidation ns mata'ialhj to tmjycdc the due course of public 
justice, and fnistratc the ordinal^* modes of criminal prosecution ; and that 
meetings and assemblies, inconsistent with the public peace and safety, and 
with the exercise of government, had been held for some time past ; and 
that the laws then in force were found inadequate to the prompt and 
cficctual suppression of the mischief, and that the interposition of Par- 
liament was ncccssarj" for the purjjosc of checking the further progress of 
the same ” (all which might be without a case for martial law in a country 
where there is always so ample a military force) ; and then it enacted that 
the Lord-Lieutenant might, with the advice of tho council, ns occasion 
might require, issue his proclamation declaring any county to be in such a 
state of disturbance and insubordination as to require the application of the 
provisions of tlic Act ; and such county shall then be deemed a proclaimed 
district (s. 4). Tiiat such proclamation shall warn the inhabitants to 
abstain from all seditious and unlawful assemblies or associations, and 
remain within their habitations between sunset and sum-isc (s. 6). That 
all justices and oflicers of the forces shall lake the most cfFectual measures, 
according to law, for suppressing insurrectionary and other disturbances 
and outrages in any part so proclaimed, and to search for and arrest all 
persons charged on oath with olTcnccs cognizable before the courts-martial 
(s. 7). That any pemon liable to be prosecuted for any oflenoe committed 
within the district against any law prohibiting unlawful risings or assem- 
blies, or preventing outrage or riot, &c., shall he tried before court-martial 
(s. 11). That such courts shall bo constituted by commission from tho 
Lord-Lieutenant (s. 13). That they shall consist, of oflicers in Her 
hlajesty’s regular service, not less than five (s. 14). That there shall be a 
judge-advocate to attend the courts (s. 1C). That persons charged Svith 
any of such oficnccs may bo summarily tried by such courts-martial, and the 
sentences, when confirmed, shall be executed (s. 1 8) ; proyided that if tho 
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Articles of War, as to the offences to be tried by courts- 
martial, the constitution of the courts-martial, tbeir man- 
ner of procedme, and the like. And, accordingly, all these 
objects have been provided for by a statute of the Imperial 
Parliament as to Ireland. 

But these statutes not only did not suggest that the exer- 
cise of martial law for the suppression of rebellion Avas illegal, 
or that they were necessary to authorize its exercise in time 
of actual rebellion, but they throughout plainly implied 
the contrary (a), and not only so, but they distinctly and 

offence te punishable by death, the sentence shall be transportation (s. 21) ; 
and proTided also, that such courts should not try cases of seditious libel, nor 
cases of combination or conspiracy, unless unaccompanied Trith actual force 
(ibid). But such offences, as possession of arms (s. 24), or making of 
signals, &c. (s. 27), may be tried by courts-martial. 

(a) Thus the Imperial Act, 43 Geo. c. 117, recited that a treasonable and 
rebellious spirit existed in Ireland, and had broken out into acts of open 
murder and rebellion ; and that persons Avho might be guilty of acts of 
outrage in prosecution of the rebellion, and who might be taken by Her 
Majesty’s forces to be employed for the suppression of it, might seek to 
axail themselyes of the ordinary course of the common law to evade the 
punishment of such crimes (which implied that the course of the common 
law wa.s not, as it is notorious it was not, put a stop to, so that, strictly 
speaking, martial law would be illegal), whereby it has become necessary for 
Parliament to interpose. And it enacted that the Lord-Lieutenant might, from 
time to time, during the continuance of the rebellion, 'ichether the ordinary 
courts of justice shall or shall not at such times be open, issue orders to’ all 
officers commanding Her Majesty’s forces, and to all others whom he 
shall think fit to authorize, to take the most vigorous and effectual 
measures for suppressing the rebellion, and to punish aU persons acting, 
aiding, or in any manner assisting in the rebellion, according to martial 
Imo, by death or otherwise. This evidently implies and assumes that it is 
according to martial law so to punish persons taken in rebellion. And it 
provides that this may be done in cases where, by the strict doctrines of the 
common law, martial law could not legally be proclaimed. Then there is 
-this clause : “ Be it declared and enacted, that nothing in this Act shall be 
construed to take away, abridge, or diminish the achiowledged prerogative 
of Her Majesty for the public safety to resort to the exercise of martial law 
against open enemies or traitors,” which, if language has any meaning, is a 
declaratory enactment that there is such a prerogative in the land, or a 
solemn legislative acknowledgment of it, which, as Parliament is the guardian 
of constitutional, liberty, must be of the very highest authority. It is not, 
as has been strangely suggested, a mere recital or reservation ; it is a declara- 
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solemnly declared tlie contrary ; and even tire Imperial 
Parliament lias again and again, in tlie most solemn and 
emphatic terms, declared and enacted that it ivas the un- 
doubted prerogative of the Grown to declare and execute 
martial law for the suppression of rebellion, and for the 
summary punishment of those taken in open rebellion. 
And the terms of these declarations contam the best pos- 
sible exposition, upon the authority of Parliament itself, of 
the true scope and character of martial law. 

And, altogether independently of any strictly legal force 
and effect of these statutable declarations, and apart from 
any question of the bare legality of martial law, it may at 
all events be safely laid down, that these legislative declara- 
tions and enactments may be taken as expositions by the 
legislature of what is reasonable for the public safety under 
similar circumstances (a). For if such and such enact- 

toi^’ enactment, or solemn legislative declaration and acknowledgment. 
If it lind ran thns, "That it is hereby declared and enacted that the Crown 
has such a prerogative,” it could not have been more explicit; and such is, 
in cficct, v;hat is declared. So there is a similar dcclaratoiy enactment in a 
more recent Act, 3 & 4 Will. lY. c. 4: “Be it declared and enacted that 
nothing shall take away, abridge, or diminish the undoubted prerogative 
of the Crown for the public safety to resort to the c.xei'cise of martial law 
against open enemies and traitors.” 

(rt) The spirit and substance of the various legislative provisions may 
thus bo summed up and condensed : that wherever a rebellious spirit 
exists, and has cither broken out into acts of open rebellion, or has been 
manifested by tumultuous movements, which have created such general 
alarm ns materially to impede the due course of justice, and are inconsis- 
tent with the public peace and safely, and the ordinary means arc found 
inadequate for their suppression, precautionary and protective measures 
should bo taken ; tliat there should be public proclamation that the dis- 
turbed district is to be deemed subject to that sort of repression which, for 
the want of any other name, if for no better reason, and because it must 
necessarily be carried out bj' militaiy force, is called martial-law; that all 
overt acts in furtherance of and of rebellion, such as collecting and conceal- 
ing arms or ammunition, exciting to secret associations or tumultuous 
assemblies, and, above all, any open acts of outrage, should be summarily 
dealt with before military tribunals ; that those tribunals should be care- 
fully constituted of officers of the regular army, so far as they c.an be ob- 
tained, and consist at least of thrco,'and if possible of five ; that there shall 
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meats have been again and again found and declaredj by 
the wisdom of Parliament, right and proper, because neces- 
sary and expedient for the public safety and the preserva- 
tion of peace in seasons pf public disturbance, even in a 
country so near and so amply protected by military force ; 
how much more reasonable may not such measures be 
deemed to be in periods of disaffection and rebellion, in 
distant dominions or dependencies far removed from the 
seat of Imperial Government and the sources of Imperial 
strength, and left with comparatively trifling military force 
for their protection. While, on the other hand, those calm 
and wise provisions of legislative wisdom may well be taken 
as models, and examples for imitation in those distant 
dependencies of the British Crown. 

Moreover, there are statutable enactments (a) by the 


be some officer or lawyer lo allond such court, if possible, by way of judge- 
advocate or assessor ; that the proceedings of these courts shall be under 
lawful control, and no scnteucc be valid unless confirmed by some superior 
officer; that no capital or corporal sentence be allowed to be inflicted 
except in certain cases carefully laid dovm beforehand, and, possiblj’, it 
might be safely laid down that there should be no capital sentence except in 
cases of murder and attempted murder, or unless the party has been 
actually taken in arms, and not in the latter case if tbcrc appears roison 'to 
believe that no actual violence has hcea committed, and that the party has 
yielded to compulsion or pressure; and that no corporal punishment be 
allowed except in certain cases, as arson, bodily outrage, &c. That no 
cases of mere seditious words bo tried by courts-martial unless direct and 
clear incitement to, or aceomp.anied by, or followed by the actual use of 
force or tumultuous asssemblics and that all the oft'cuccs and penalties be 
assigned beforehand. 

(a) Thus there arc various Acts applicable to Ireland, under which a 
kind of modified martial law’ is allowed to be put in force when the state 
of the country, though not such as to justify martial law, is still such as to 
require extraordinary repressive mc.asures, and the provisions of the Act 
plainly imply that in the mind of Parliament such mc.asures arc fully justifi- 
able, even in a slate of affairs which will not justify martial law, and, tlicre- 
fore, a multo fortiori, in a state of affairs which docs justify martial law . Thus, 
a circular was lately issued to the Irish magistrates, in wliieh their atten- 
tion was directed to the following summarj' of their powers and duties 
under the Whiteboy Acts, the provisions of which will be found vciy 
valuable in the present circumstances:— “1. Ail poreons armed with fire- 
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Imperial Legislature, ■with a view to the case of an appre- 
hended rebellion, in one part of the United Kingdom, 
which are in spirit and principle equally, and, indeed, a 
multo fortiori, applicable to the case of an actual rebellion ; 
and which at all events afford, by way of aaalog)^, valuable 
guidance and authority as to what may be just, reasonable, 
or proper under martial la'W in any other part of the 
empire, csjDecially with reference to the question whether 
the military or ordinary law is to be followed in regard to 
offences or penalties, or the nature of the offences which 


.'irms or any oilier weapon, or appearing in any disguise, or wearing any 
unusual uniform or badge, or assuming any name or denomination not 
iisuallj' assumed by ordinary persons in their lawful occupations, who shall 
lusscmblo, or who shall appear alone or with othcr.s, by day or night, are 
guilty of a high misdemeanour, subjecting (hem to penal servitude, im. 
prisonment and whipping. 2. All persons who assemble and unlawfully 
compel, or by force or threats attempt to compel, anyone to quit his 
dwelling or cmploj-racnt, or who shall maliciously assault any dwelling- 
house, or who shall break into any house or outhouse, or cause any door to 
be opened by tlireats, or shall carry off any’ horse or mule,- or any gun or 
other u'c.tpon, money, or other property, or shall by tlircals cause same to 
be given up to them, arc equally guilty, and liable to the same punishment. 
3. Any person who shall write, post, publish, or give any notice, letter, or 
message, c.-seiting, or lending to cxcilc, any riot or iinl.awful assembly, or 
combination, or thrc.atcning any violence to person or property, or demand- 
ing arms, ammunition, money, or other properly, or requiring any person 
to quit any' employment, is liable to the same punishment. 4. All per- 
sons' aiding and .abetting others in the commission of any of the above 
offences arc equally guilty, and liable to the punishments above-mentioned. 
5. All persons who by drum, horn, fire, shouting, or any signal, excite 
. or promote, or attempt to excite or promote, such unlawful meetings, arc 
also guilty of a high misdemeanour. 6. Any persons who, by force or 
ibrcats, unlawfully impose on or tender to any person any oath or solemn 
engagement, arc guilty of a grave misdemeanour, .and are liable to whip- 
ping and imprisonment. 7. All magisti-atcs and constables are empowered 
and bound to apprehend, disperse, .and oppose all persons so cng.agcd, and 
may' call ni)on and command all persons W'ho arc not dis.abled by age or in- 
firmity to assist them in so doing; and arc fully indemnified for happening 
to kill, maim, or hurt any pci-son in discharging such duty, 8. Any two 
magistrates having reasonable cause to suspect any person to be guilty of 
such unlawful rising, assembling, or appearing as above mentioned, or of 
having been at any' such unlau'ful assembly', or of intending so to be, may 
and arc I'cquircd to summon before them any such person, and bind liim 



138 


MAETUL LAAV EECOGNIZED BT STATUTE, 


are to be deemed within the cognizance of the military 
under martial law. For the grand principle must he 
adhered to, in aU its aspects and results, that, as Her 
Majesty is sovereign of an empire over which the sun never 
sets, and which includes ivithin its sway subjects of every 
class and race, her great prerogative is to administer equal 
justice to them aU, without distinction of colour or creed. 
And as, on the one hand, this piinciple requires that none 
of any class or race shall, on account of any such distinc- 
tion, be exposed to severities to which others are not liable 
in like cases ; so, on the other hand, severities which the 
wisdom of the Legislature has deemed salutary in certain 
cases in the IJnited Kingdom, can scarcely be deemed 
excessive when applied in similar cases to other portions of 
the dominions of the Crown. 

The statutes on the subject not only afford legislative re- 
cognition of the prerogative of the Crown, for the sake of 
the public safety, to declare martial law, but they likewise 

afford legislative recognition, indirect it may be, but not 

\ 

over in Ms ovn recognisance to appear at tbo next assizes, and to bo of 
good behaviour in tbe meantime ; and in case of refusal sueb magistrates 
bare povrer to commit sucb person to gaol. 9. Every magistrate bas 
authority to summon any person ivitbin Ms jurisdiction whom be tbinbs 
capable of giving material evidence as to any such offence, and examine 
Mm or her on oath, and bind sucb person in recognisance to appear and 
give evidence, and on refusal to ansvrer or to enter into recognisance, to 
commit sucb person to gaol.” iTow it vill be observed, that under these 
provisions all sucb acts as are likely to lead to or have a tendency to cause 
a rebellion — all inchoate acts of rebellion— arc severely punishable by 
penal servitude and flogging. This implies that tbo Legislature deemed 
tbe application of military lav reasonable under sucb circumstances. If 
so, then, a multo fortiori, in a case of actual rehlllion, sucb as would justify 
martial law and military authority. Tbe above provisions, it must be 
borne in mind, apply before an actual rebellion, and, therefore, the jurisdic- 
tion is left in tbe civil magistracy. Assuming an actual rebellion justifying 
tbe declaration of martial law, then there is military authority, and, at all 
events, it is admitted that all measures that are necessaiy arc lawful. And 
the above provisions are legislative declarations of measures which may be 
reasonably necessary even in tbe case of an apprehended rebellion, and, 
therefore, a multo fortiori, in an actual rebellion. , 
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the less distinct, of what martial law really is, and what it 
involves. For having, on the one hand, affirmed the power 
of the Crown to declare it during actual rebellion, and given 
a power to declare it at times of apprehended rebellion, 
they proceed to provisions by way of restraint upon or regu- 
lations of its exercise, with reference to trials of rebels- by 
court-martial, impljdng that such deterrent measures are a 
proper part of martial law, and that they would, unless so re- 
strained and regulated, be under martial law absolute. 
And the nature of martial law has always, in accordance 
with the usage of the common law, and with these legisla- 
tive recognitions, been thus defined, by our liighest legal 
and constitutional authorities, as absolute military autho- 
rity (a). 

(a) Thus not only in Tyllcr's Military Law and Maccarihur on Couri- 
Marliat already quoted, ifi the nature of martini Ian* thus defined, but it 
ig equally go defined by (he great commentator in the edition of his 
book, edited by a learned lawyer, and published about the period of 
the passing of thoHC statutes. “ jr.arli.al law is built upon no settled prin- 
ciple, but is entirely arbitrar}’ in its decisions, and is in fact no law, but 
something rather indulged than allowed as law, a temporar}- c.Tcrcsccnco 
bred out of the distemper of the st.atc, and not any part of tbo pcnn.anont 
and pcrpelu.al laws of the kingdom. The necessity for order and discipline 
is the only thing which can give it countenanco, and, thcrcroro, it ought 
not to be permitted in time of peace, avhen the king's courts .arc open for 
all persons to receive justice according to the law of the land’’ [Blachst. 
Comm. vol. i., 419, edit, of 1800, edited by Christian). It is tnio that in a 
C.XSC decided someyears previously the court said, “ Jl.artial law, ns described 
by Blackstono (». c., as pennanent and perpetual, and applying to crimes 
which, hclonycd to the civil courts) does not exist in lingland. Whore martial 
law is established anil prevails in any county, it is of .a totally dificrent nature 
from that which is inaccurately c.allcd martial law, but which bears no 
adinity to that which was formerly attempted to bo exercised in this king- 
dom, and was contrary to the constitution but that obviously alludes to 
the permanent establishment of martial law ns attempted in the Commis- 
sions condemned by the Petition of Right for the trial of all offences, for, 
it is added : " ‘Where martial law- prevails, the authority under which it 
is exercised claims jurisdiction over military persons in all circumstances. 
Every species of offence is tried not by the civil judicature but court-mar- 
tial {Grant v. Gould, 2 H. Blackst. 48), Of course that has been exploded, 
but it clearly implies that martial law, supposing it to exist, is absolute, 
and accordingly the passage is cited in Maccarthur on Court-Martial, ns 
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In trutli, the nature of martial law suflBciently defines 
itself, by the very principle upon which rests its legality, 
namely, its necessity (a). The prerogative of declaring it 
is simply, as has been seen, the right of the Crown to do its 
duty, in a great emergency — whether invasion or rebellion 
— for the protection of the realm, and for the public safety, 
and it follows that it must involve all that is necessary to 
meet the emergency and discharge the duty. It also fol- 
lows from the very nature of an emergency, of which those 
only can judge who have to meet it, and to deal with it, 

shoiring the distinction between military law and martial law, properly so 
called. And the same wew of martial law is given by the great constitu- 
tional historian, in a passage at once asserting its legality and describing its 
nature. “ There may, indeed, be times of pressing danger when the conser- 
vation of all demands the sacrifice of the legal rights of a few ; there may be 
circumstances that not only justify but compel the temporary abandonment 
of constitutional power. It has been usual for all Governments during an 
actual rebellion to proclaim martial law, or the suspension of civil jurisdic- 
tion. And this anomaly is very far from being less indispensable at such 
unhappy seasons, in countries where the ordinary’ mode of proeeeding is hy 
jury, than where the right of decision resides in the judge. But it is of 
high importance to watch with extreme jealousy the disposition towards 
which most Governments are prone, to introduce too soon, to extend too 
far, to refrain too long, so perilous a remedy ” (1 ffallam’s Const. Hist.). 

(a) Thus, the Duke of Wellington said, in the House of Lords (in 
reference to the Ceylon rebellion of 1849), “ That martial law was neither 
more or less than the will of the General who commands the army ; in 
fact, martial law is no law at all.” And Earl Grey, on the same occasion, 
said, " that what the noble Duke had said with reference to what is the 
true nature of martial law, is exactly'in accordance with the advice of 
Lord Cottenham, Lord Campbell, and the Attorney-General (Sir J. Jervis), 
who explained, that what is called proclaiming martial law, is no law at all, 
but merely for the sake of public safety, in circumstances of great emergency, 
setting aside all law, and acting under the military power.” On the occa- 
sion of the Committee of Enquiry into the measures taken for the sup- 
pression of the rebellion in Ceylon, Sir D. Dundas was then Judge Advo- 
cate-General, and in his examination (see Q. 5421), distinctly laid down 
the doctrine stated in the text. The effeet of the proclamation of martial 
law upon the inhabitants generally, is to put them all under martial law, 
and that is quite different from ordinary military law, which is written law 
found in the Mutiny Act and the Articles of War. , ■ But martial law, pro- - 
perly so called, is not written law ; it is unwritten law •, it arises upon 
necessity to be judged of by the Executive. “ Martial law is a ' Lex non 
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that, subject to future censure by the Crown for any gross 
error or excess (always assuming an honest intention to 
meet tlic emergency and do no more), the authority of the 
executive or of tlie officers of the Crown entrusted mth the 
exercise of martial law, must irecessarily be absolute, in the 
sense that it is discretionary. 

jMartial law is, in short, the suspension of all law, but the 
will of the military Commanders trusted with its execution, 
to be exercised according to their judgment, and the 
exigencies of the moment, and the usages of the service ; 

Scripln,’ it nripcs on a paramonut nccc?si{y to be judged of b}’ tbc Exceu- 
tivc. Martial law coinpriHos all persons. All are under it in the eounty 
or district, in which it i.s jiroclainicd, whether they be civil or militarj*. 
There is no regular practice laid down in any work on military law, as to 
how courts-inartial arc to be conducted, or power exercised under martial 
law ; but, as a rule, I .rtiould saj’ that it Bbould approximate as nc.ar .as pos- 
sible to the regular forms and course of justice, and the usage of the service, 
and that it should bo conducted with ns much humanity ,as the occ.asion may 
allow, acconling to the conscience .and good judgment of those entrusted 
with the execution (I'iWc Ev. of Sir D. Dund.a.s, Judge Advoc.ate-Qcncral, 
before the Ceylon Committee, lS-19-50). Sir J. AV. Hogg, Chairm.an of 
the Ivist India Comiiany, said in the House of Commons, when an lion, 
member was inclined to carp at the statement of the Judge Advoc.alc- 
Gcneral (Sir D. Dund.as), that martial law w.as a dcnitil of all law : “But 
the .Tudgc-.ldvocato was quite correct; it was a denial of all law, .and 
could not bo the subject of regulation ; when martial law was pro- 
claimed, the commanding ofTicer inu-st use his discretion ” (Pari. Deb. 
1851, Ceylon). So the Judge Advocate-General, in answer to questions 
put by the Royal Commissioners for National Defences: "There is a 
bro.ad distinction between martial law, called into existence by a proclama- 
tion of martial law, and the law administered by courts-martial for the 
ordinary government of the army, which for distinction and accuracy may 
be called military law. The latter, namely, military law, is .applicable only 
to the anny, and to such other persons conneeted with it as are made 
amenable to military law by express enactment. This law is partly 
VTitten and partly unwritten. The written portion of it is comprised in 
the annual JIutiny Acts and the Articles of AVar issued under them, the 
provisions of which, like those of the ordinary law of the land, have been 
divulged and ascertained by a series of decisions given by competent 
authorities. The unwritten portion of it is founded on established usage, 
and is recognised by the legislature under the term, 'custom of war.’ The 
former, namely, martial law, which is the subject of the present inquiry, is 
so arbitrary arrd urrccrl.ain irr its natirrc, that the term ‘ law ' cannot be 
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no fixed and settled rules or laws ; no definite practice, and 
not bound even by tbe rules of ordinary military law (a). 
In tbe exercise of tbe powers conferred by martial law, it is 
conceived that there is an absolute discretion for tbe doing 
of anything which possibly could be deemed necessary or 
expedient, by the military authorities, for carrying out the 
object ; the complete subjugation of the rebellion, the re- 
moval of the danger, and the restoration of peace and con- 
fidence. That is, not merely what a jury or any other tri- 
bunal might deem necessary, for it - is a question purely 

properly applied to it.” “ JIartial law, according to the Duke of Wellington, 
it neither more nor less than the will of the General who commands the 
army. In fact, martial law means no law at all, therefore, the General who 
declares martial law, and commands that it should be carried into execu- 
tion, is hound to lay down the rules, regulations, and limits,- according to 
which his will is to he carried out. The effect of a proclamation of mar- 
tial law, is a notice to the inhabitants that the Executive Government has 
taken upon itself the responsibility of suspending the jurisdiction of all 
the ordinary tribunals for the protection of life, person, and property, and 
has authorised the military aulharilics to do whatever they think expedient for 
the public safety ” (Letters of Mr. Hcadlam, Judge Advocate-General, 25th 
Nov., 1859, cited in the Appendix to the Eeport of the Eoyal Commission 
on National Defences, p. 90). 

(a) This passage is cited from the Author’s Treatise on Martial Law, and 
it was quoted in the charge of Cockbum, C. J., in Nelson’s .case, ■with 
the omission, however, of the -n-ord “ ordinary,’’ and of any reference to 
the various passages cited by the Author in a note as authorities ; and it 
was said by Cockburn, C. J., that “he found no authority at all for any 
such doctrines, which seemed to him as novel and unfounded as, in his 
judgment, they were mischievous, and, he had' almost said, detestable.” 
The only fitting comment upon this is to refer to the authorities already 
cited, uponw hich the above propositions -were laid down. “ Martial law is 
built upon no settled principles, but is entirely arbitrary in its decisions, 
and is in truth no law, but something indulged rather than allowed in law ” 
(Blachstone's Commentaries, vol. 1, p. 419, ed. 1800, bj' Christian). So 
Hallam: "Martial law is the suspension of civil jurisdiction” (Const. 
Hist. vol. 1, p. 240). So Blount's Law Dictionary, ed. 1670; Cowell's 
Law Dictionary, ed. 1727 ; and Tomline’s Law Dictionary, od. 1835, 
all already cited. So the Duke of Wellington ; " Martial law is no law at 
all.” So Earl Grey, Lord Cottenham, Lord Campbell, Sir John Jen-is 
(Attorney-General), Sir D. Dundas, and Mr. Headlam (Judge Advocates- 
General), as already quoted {vide ante, p. 141-2, in’ notes) ; and all 
declaring martial law to be a suspension of aU ordinary law, and to bo 
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iriilitaiy, to be decided at the moment, by military autlio- 
rity ; and, tberefore, it is anything which military authority 
may fairly deem necessary. Nor does it appear to make 
any difference whether martial law, as such, and by that 
name, is or is not allowed by law as part of the prerogative ; 
as all allow that what is necessary is allowable, and the 
prerogative power itself is only rested on that ground. 

As already observed, it aiipears to make no substantial 
or practical difference whether martial law, as suchj and by 
that name, is or is not allowed to be legal as part of the 
prerogative, for the prerogative is rested only on necessity, 
and all admit that what is necessary is allowable, and 
martial law is only the law of war, or necessity, under mili- 
tary authority ; and assuming a state of war de facto to 
exist, and to have been lawfully declared by the Crown or 
its representative, then it ajipears to follow necessarily, and 
there is strong ground for contending that it has already 
been established upon the highest judicial authority in this 
countrj", that it ostabli.slies a discretionary military autho- 
'rity (ct), and at all events, jiracticall}’- and actually, as a mat- 


absolute milit.arj* nulhority, -with no settled niles or practice, and, in fact, 
no laiv at all. TIic.se arc llio nullioritics pvliicli it ivill be observed arc 
cnlircl}’ in Imrniony, and cxbibil an unbroken tradition of legal and con- 
stitutional doctrine from the time of the Revolution to the present period) 
upon •which the Author laid down the above proposition thus denounced 
by Cockburn, C. J,, as “novel” and “dctc.slable.” It is unneccssai-j' for 
the Author to add, that he entirely .adhere.s to it, ns uniloitUcd law. 

(a) This certainly was so determined by the case Bavwisc v. Keppel, 
IVil.son’s Reports, 317, and in thcgrc.il c.aso of Siil/on v. Johislonc, in the 
House of Lords, 1 Term Reports, 5-18 ; and although it is quite true that 
in lhc.se case.s the war was out of the Crown’s dominions, j'ct, on the one 
hand, the proposition is broadly laid doum, quite independently of that, 
that flagrante bcllo, the common law is .silent, and, on the other hand, in 
a later case the proposition was cited and laid down in a case which arose in 
this country {Warden v. Hailey, 4 Taunton’s Reports, G7). In the judgment 
in the House of Lords, the ground of decision undoubtedly is not that the 
matter arose out of the dominions of the Crown (which would have been no 
answer at all in an action between British subjects), but that it arose during 
a state of war, and in presence of the enemy. So again, undoubtedly, in 
these cases the question arose between military men, but it must be re- 
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ter of necessity it must do so ; and if the war exists and is 
lawfully declared, it must lawfully be so. If so, then 
beyond all doubt it bas been solemnl}'- decided by the 
highest judicial tribunal — the House of Lords — that in the 
exercise of this military discretionary authority, the Com- 
mander is — as regards common law — absolute, altliough at 
the same time he is certainly not arbitrary ; for though not 
responsible at common law, he is still responsible to the 
Crown, and subject to the more severe restraints of military 
subordination and military control, according to the laws 
and usages of the army. 

memberod that it is here assumed, having, it is conceived, been aireadj’ do- 
inonstrated, that rebels engaged in war against the Crovm arc soldiers sub- 
ject to martial lav, as the iW of war ; a proposition which appears indeed to 
prove itself, for if it is not so, liow can the measures of war be applied to 
them ? Assuming that then the doctrine of the House of Lords legally ap- 
plies (and in sound sense it surely ought to be applied, and of all war, - 
that of rebellion is the worst and most dangerous, and its repression i.s the 
most important), that doctrine was thus laid down ; tluit in a case where 
the articles did not define the duly, “ There is no rule of the common or . 
statute law applicable to the case, it is a mere military offence, it is .the 
abuse of a military discretionary power, and the defendant must be tried 
for it by court-martial. If a man is charged with an olTcnce against the 
Articles, or, where the Articles are silent, against the usages of the army, his 
guilt or innocence can only he tried by a conrt-martial. A Commander- 
in-CMef has a discretionaiy power by this militai-y code to .arrest, suspend, 
and put any man in the army upon his trial. A Commander who arrests 
or suspends a man without reasonable or probable cause is guilty of a mili- 
tary offence, but the same jurisdiction which tries the original charge must 
try the probable cause, which, in effect, is a neiv trial. And every ^reason 
which requires the original charge to be tried by a military jurisdiction, 
equally holds to try the probable cause by that jurisdiction. The salvation 
of the country depends upon the discipline of the army ; without discipline 
they would be a rabble dangerous only to their friends, and harmless to the 
enemj". Commanders on a day of battle must act upon delicate suspicions ; 
upon the evidence of their own eye, they must require instantaneous 
obedience. A military tribunal is capable of feeling for all these circum- 
stances. But what condition will a Commander he in, if, upon the exer- 
cising of Ms authority, he is liable to he tried by a common law judicature ? 
Hot knowing the law, or the rules of evidence, no Commander w’ill dare to 
act. Party prejudices mix, and if every trial is to be followed by an action, 
it is easy to sec how endless the confusion, how infinite the mischief ” {Sut- 
ton V. Johnstone, 1 Term Eeports, 550). Now all' this, of course, docs not 
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But, at all events, a state of war de facto existing, 
and being lawfully declared by tbe autboiity of tbe 
Crown, or the representative of the Crown, it appears neces- 
sarily to follow, that what are proper means or measures of 
war— or, in other w^ords, what is meant by martial law, 
and w'hat it involves, must be matter for military authority, 
to determine according to the usages of the service and “ the 
custom of war in like cases (a). For the common law 
has no rules for war, and knows nothing of its rules, which 
is the meaning and reason of the legal maxim, “ Inter arma, 

applj' if rebels engeged in war against tbo Crown ai-o not liable to be 
treated as soldiers ; but if they are, then it does apply, and it applies h. 
multo fortiori in case of rebellion, aird if within tbe dominions of the Cromi, 
for then the danger and tlic misebief are far greater than when the war is 
distant. And again, if all this applies even to an action, how much more 
docs it apply to a criminal proceeding, in which “it is certain that no man 
can be criminally liable for error of judgment ” (Lord Chief Justice do 
Grey; Mclior v. Scares, 2 W. Blackstonc’s Reports, 1144). If it were 
otherwise it would come to this, that a man would bo called upon to act 
upon one law, and would then be liable to be tried by another, and by 
courts which, confessedly know nothing of tbo law under which bo acted, 
namely, the law of war. 

(«) The proposition here laid down .appeal's to follow necessarily from 
undoubted legal principle, and to be supported by a great weight of judicial 
authority. In point of principle nothing is more clear tlian that cverj- mat- 
ter not of law must be matter of fact, and therefore of evidence, and that 
nothing can bo matter of law which is not matter of judicial cognizance. 
Now at common haw the courts know nothing except of the common law 
and slalulc ; hence it is that they require evidence of foreign law, and so 
of military haw, except only the Articles of War, which by statute they arc 
to take judicial notice of. Thus it has often been held that they know 
nothing even of the regulations for the army, still less of its usages and 
customs. And so in all the cases it has been held. Thus, in Banoise v. 
Kepjid, 2 Wilson’s Reports, 317, avbcro the question was as to the right of 
a commanding officer going beyond and in excess of the sonlenco of court- 
martial, it was found and stated as matter of fact that it was in war and in 
presence of the enemy, and that it “ is generally and universally understood 
in the army ” that ho had such and such authority, and that by “'the con- 
stant custom and practice of the army” he had that power. And the court 
in their judgment said that, tlagnantc hollo, hy the Mutiny Act the 
king’s power to make Articles of War was confined to his own dominions ; 
when his army is out of his dominions, he acts by virtue of hia prerogative, 
and therefore you cannot argue upon them, for they arc both to bo laid out 

L 
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silent leges.” And in every case "wliere the matter is not 
one of judicial cognizance, it is necessarily matter of e^d-. 
dence — as, for instance, when foreign law comes in question — 
which is a very near analogy, and which is always dealt 
with on a trial, as a matter of fact to he proved. And as 
this ap23ears to follow necessarily and logically from ac- 
knowledged legal principle, so, on the other hand, it appears 
to be sujjported hy an overwhelming weight of judicial 
authority, hfor is it the less involved, virtually, in any 
theory which denies the legality of martial law on the 

of the case, and, flagrante hello, the common law has never interfered with 
the army ; inter arma silent leges.” This latter is laid domi as a distinct 
proposition, not dependent upon the other, and in a later case was applied 
to matters arising in this country, where there may be war as well as abroad 
( Warden v, Bailey, 4 Taunton’s Reports, 69). But it was clearly laid 
dorvn that where the Articles did not apply it was matter of usage ; and 
that is the case in rebellion, for the Articles do not apply to civilians. In 
the case last quoted several cases are cited in which actions had lain for 
illegal acts in time of peace, that is, for flogging persons not under military 
law, or with gross and cruel excess (as 1000 lashes), or without the shadow 
of a pretext (a mere private letter), or without a court-martial and in excess 
of the usage and custom of the army. But those were mostlj' cases under 
regular military law, of which the courts take judicial cognirnnee, and in 
the only case which was not so provided for, the court took evidence of the 
usage of the anny. So, in Johnstone v. StiUon, 1 Term Reports, 649, the 
same principle is laid down. So, in Bradley v. Arthur, 4 Barnwall and 
Cresswell’s Reports, 292, where evidence of military men was taken on a 
question not solved by the Articles of War, as to the understanding or 
usage which prevailed in the army, and what the office of a superintendent 
of a settlement implied, and whether the Commander of the forces in 
Jamaica had the right to appoint a military Commandant of a settlement, 
and so forth ; and the court said, “The Mutiny Act and Articles of War 
contain nothing on the subject ; the book of regulations for the government 
of the army is not a book of which we can take judicial cognizance. .We 
are required to take judicial cognizance of the Articles of War, but we are 
not required to take judicial notice of any other regulations, and, therefore, 
they must be brought before us by proof in the same manner as any other 
fact (p. 305). “If the Mutiny Act and Articles of lYar are silent, then we 
are bound to look at the usage upon the subject, because that usage may 
assist us in forming a judgment ” (p. 307). It is nothing to say that 
, there were cases between military men, for the principle is, that where the 
Articles are silent, usage is the test; .and they are silent as to civilians in 
rebellion, while, on the other hand, it is here assumed (having, it is con- 
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gi'ound of authoritijj and bases it only on necessity ; for, 
after all, tbis practically resolves itself into the same ques- 
tion, since that may reasonably be deemed necessary whicli 
is usual in like cases. 

At all events, assuming, what is admitted on all hands, 
that there is a power in the Crown or the executive, whether 
under the name of martial law or otherwise, to do all that 
is necessary for the occasion, that amounts in substance to 
a discretionary authority, for it is an authority to do all 
that the executive, in their judgment, may deem necessary, 
and it follows that according to all the analogies of ordinary 
law thej' would not be liable at law for its honest exercise, 
nor except for an abuse of ii For it is a general principle 
that although even a Minister of State is legally liable (a) 


ccivcd, been already demonstrated) that they arc liable to the laws of war, 
whatever they arc. tVliat they arc, it is conceived, is matter of evidence. 
It is well cslalili.'shcd in our courts again, that when what is reasonable do* 
ponds on experience in a particular business or profession, evidence of per- 
fion.s of c.xpcricncc therein is admissible, so that on the issue of necessity 
the quc.stion would be in substance the same. “ The point to be deter- 
mined is not whether the dcfcndiint arrived at a correct conclusion, but' 
whether the occ.a.sion in question be exercised is reasonable judgment. 
This is a question of fact, the decision of which appears to rest upon this 
further inquiiy, whether other persons exercising the same profession, and 
being men of c.xpcricncc, would or would not have come to the s.amc con- 
clu.sion” (Lord Chief Justice Tindal; Chapmans. 10 Bingham’s 

Rcj)ort, 03). Accordingly, in all ca'cs involving military questions— not 
turning on the Articlc.s — such evidence has been received. It appears to 
follow from these premises that the opinion of military men of experience 
and eminence as to what is martial law, and cspcciallj', for example, the 
opinion of such a man n.s the Duke of Wellington, is, if not decisive of the 
question, at .all events worth that of all the lawyers in the world. 

(a) Thus it was long ago held that a Sccrctarj- of Stale (in time of peace) 
has no jurisdiction to grant a warrant to break open doors to search for 
libellous papers; and such a warrant is illegal and void {Entichx. Carring- 
ton, 2 Wils. 275). And so he was legally liable, that is, because under no 
circumstances could he (in ordinary times and according to ordinary law) 
do such an act. But it is otherwise where there is a discretionary authority ; 
in such case there is an immunity except for abuse. A justice of the 
peace is authorised to require sureties of the peace for a limited tem, 
according to his discretion, and need not bind the party over to the next 

L 2 
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for an act in excess of his autliority, as where, in ordinary 
times) he does an act which, according to ordinary law, he , 
could not do at all ; yet, on the other hand, under ordi- 
nary law the meanest magistrate or officer of justice is pro- 
tected, if he acts honestly in the exercise of a discretionary 
authority ; otherwise it is obvious that there would be -no 
safety in actions in the exercise of public functions, and no 
one would be willing to act on them, the result of 
which would be fatal to the great object of government, • 
the public safety. And if this immunity attends the , 
humblest officers of justice, how much more would it, in , 
law, be deemed to attend the exercise by the executive of 
their high functions, from which all others derive their 
authority. 

The general principle (a) upon which legal immunities 


sessions only (TFt%s v. Bridger, 2 B. & A. 278). The court, therefore, 
refused to interfere with the discretion of magistrates in tahing security 
for keeping the peace {Rex v. Tregarthan, 2 Nev. and M. 379), slill'more 
to punish him. There are numerous instances in which even under 
.ordinary law magistrates exercise a discretionary power, as in holding to 
bail and the like ; and it is believed that it may be laid down as a general ’ 
principle that they are never liable except criminally for an abuse of such • 
an authority. The general principle on which these legal immunities’ 
rests appears to apply to every case of a discretionary authority in peace or 
war, and thus it has been applied in case of war, to captures, and therefore 
no action will lie against a captor, even although the capture has been 
declared erroneous and Ulegal {Le Catix v. Eden, 2 Douglas’s Reports, 601). 
That decision was put upon general principles applicable to captures by 
land, and it was said that if .such actions were allowed no one would make 
captures, and the inconvenience would be intolerable. The principle, it is 
manifest, applies h fortiori to the higher authorities, and accordingly these 
very cases were cited in the Privy Council in the very case of martial law, ' 
a case in which it was held that no action lies for an act by military-, 
authority under martial law (Elphinsione v. BedrecJiaud, 1 Knapp’s Privy 
Council Cases). 

(a) The general principle of law is to exempt from legal liability all acts 
of persons in authority- •\vithin their jurisdiction, or within the scope of 
their office or duty. Thus, as the law has exempted jurors from the 
danger of incurring any punishment in respect of their verdict in crinunal 
cases, it hath also freed the judges of all courts of record from all prosecu- 
tions whatever, except in the Parliament, for anything done by them - 


ITS HONEST EXERCISE LEGALLY PROTECTED. 

'rest, "wz., the public interest, which requires that those who 
are called upon compulsorily, by the obligations of public 
duty, to exercise functions more or less discretionary, 
and which it is for the interest of the public should, be 
exercised freely, with a sense of perfect freedom and inde- 


opcnly in court as judges; for thcaidhority of a Government ' cannot he 
maintained, unless the greatest credit he given to those who are so highly 
nirustedwilh the administration of public justice, and it ■would be impossible 
for tbem to keep up in the- people that submission to tbeir judgments, 
xbilhout which it is imjiossihle to execute the laxos xoith vigour and success, if 
they should be continually exposed to prosecutions of those whose par- 
tiality to their own classes would induce to think themselves injured" 
{IlawJdns’ Picas of Crown, B. 1, c. 72). Justices of the peace are not 
punishable civilly for acts done by them in their judicial capacity ; but if 
they abuse their authority, they may be punished criminally at the suit of 
the King, by way of information, for regularly no man is liable even to an 
action for what he does as judge {Haivkins’ Pleas of Crown, c. 8, s. 74). If 
he acts maliciously, indeed, without a charge or information, he is liable 
(Morgan v. Hughes, 2 T. R., 228). But they can only judge on the facts 
laid before them, and if tliose facts give them jurisdiction they are not 
liable (Lowthcr v. Lord Radnor, 8 East, 173). Even ordinary justices of 
the peace arc not liable at law unless they act out of their jurisdiction, or 
maliciously. If the court-martial in time of peace put a man to death by 
martial law, both the judges and officere are guilty of murder ;\but where 
persons act by virtue of a commission, which if it were strictly regular 
would give them full authority, but happens to be defective only in some 
point of law, it seems that they arc in no w'ay criminal (Hawhins' Pleas of 
Croxon, B. 1. c. 72 ; Foster's Crown Law, 267). .They are not liable if 
they act xoithin their jurisdiction, unless they act maliciously or corruptly, 
and then they are liable by criminal information. “This freedom from 
action and question at the suit of an individual, is given by the law to the 
judges, not so much for their oxun sake, as for the sake of the jxuhlic, and for 
the advancement of justice, that, being free from actions, they may he free in 
thoitght, and independent in judgment, na aW 'who are to administer justice 
ought to be. And it is not to be supposed beforehand, that those who are 
selected for the administration of justice, will make an ill use of the 
authority vested in them. Even inferior justices, and those not of record, 
cannot be called in question for any error in judgment, so long as they act 
•within the .bounds of their jurisdiction. ^Corruption is quite another 
matter, so also arc neglect of duty and misconduct. For these I hope there 
is, and always will be, some due course of punishment by public prosecu- 
tion” (Lord Tcntcrdcn, C. J., Oaniett x, Ferrand, 626). “It is not to be 
expected that any person will act, at the peril of being harassed by a 
- multiplicity of actions, and of having his reasons and motives weighed 
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pendence of judgment, without fear of legal liability for 
honest error, and which is apjjlied by the law ,of England 
even in ordinary times, under ordinary law, for the pro- 
tection of the meanest of its ministers, appears to apply, d 
multo foHiori, to those who exercise the highest functions 
of the State, the functions of supreme exec\itive authority, 
upon which depend the safety of the State and the security 
of all the rest. And, accordingly, so it has been held. 

These doctrines are so deeply rooted in legal principles, 
and so strongly based upon the solid ground of necessity, 


and tried ty juries, at tire suit oi individuals vbo may be dissatisfied witb 
bis verdict” {ibid). If when a charge is before a magistrate, he does not 
exceed his jurisdiction, he is not liable to action {Mills v. Collett, 6 Bing. 
93). It is for him to judge as to the effect of the evidence and the course 
to be taken {Cave v. Mountain, 3 M. & G.), and it is no grpund for 
holding them liable, that they form an erroneous judgment upon the facts 
proved before them, or as to what facts were proved, ot as to the mode of 
proving. No action vill lie against a magistrate for anything done by 
him in the discharge of his judicial duty, without proof of actual malice or 
ill-feeling, or bad motive {Linford v. Fitzroy, 13 Q. B. rep. 230). Now it 
would seem unreasonable that the humblest ministers of justice should 
have such immunity, and not the minister or governor from whom they 
derive their authority. It has been solemnly held by the Privy Council, in 
a case most fully and most learnedly argued, tliat an act done flagrante 
bcllo, or even non dum ccssante bello, by a military commander or any 
officer of Government holding a territory under a state of war, cannot be 
the subject of prosecution in a municipal tribunal under ordinary law 
(JElphinstone v. Bedrechaud, 1 Knapp’s Prir’y Counsel Cases, 360). And 
that case had so near an analogy to that of martial law, that the authorities 
on that subject were brought before the court on the argument. The case 
arose in a conquered territory, and it was urged that as the inhabitants 
had been admitted to British protection they were entitled to the rights of 
British subjects. And the whole argument turned upon this, that it was a 
territory under military sway, notwithstanding that there were no actual 
hostilities going on, and that under such circumstances municipal courts 
of the country had no jurisdiction. And so the Privj' Council held. There 
is a notion among law 3 "ers who are not constitutional lawj'ers, that the 
remedy for every alleged wrong is recourse to a jury ; but this, in cases of 
acts of Government, would lead to the reductio ad absurdum, that acts 
approved of by Parliament might be made subjects of punishment by the 
verdict of a jury. The true constitutional principle, it is coneeived, is that 
acts of Government are the province of Parliament. It is a well-settled 
principle that a party cannot liave a remedy at law for an act of State 
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that they are independent of forms of government or dif- 
ferences of political constitution, and, at least, wherever 
the principles of the common law of ]England prevail, 
as in the United States of America (a), these doctrines are 
fully recognised and firmly established. That is to say, 
that whatever is necessary to maintain the peace and order 
of society is lawful, and that a state of armed rebellion is 
a state of war, and justifies recourse to the measures and 
the laws of war, and that martial law is the law of neces- 
sity, or the law of war resorted to of necessity, and that, 

[Elphinslonc v. Bcdrccliaud, 1 Knapp, 316), that is, for an act -which the 
Minister of the Crown had legal power to do. The remedy (such as it is), 
is only against the Cromi {Buron v. Denman, 2 Exch. rep. 184). That 
was an action by a foreigner against Captain Denman for seizure of his 
vessel under the order of the Governor of a colony, approved of by the 
Sccretaiy of State, and it was hold not to bo maintainable because, having 
been adopted by the Government, it became an act of State {ibid."). 
There the act was not within the authority of the Governor, but it had 
been sanctioned afterwards by the Secretary of State, and it was held 
then to have become an act of State ; and it was implied that if it had 
been within the authority of the Governor it would have been equally 
so. Thus also in the recent case of Luhj v. Lord Wodchousc, in Ireland, 
the Court of Queen’s Bench in Ireland summarily took off the file a 
declaration in an action against the Lord- Lieutenant for having the 
plaintiff arrested under a warrant issued under the Treason Felony Act, 
but which virtually gives a qualified power of acting under martial la-\v 
without proclaiming it, the court liolding that it was an act of State for 
which the Lord-Lieutenant eould not be sued. 

(a) In no country arc these doctrines as to martial law more fully recog- 
nised or more fully expounded than in the United States, and that not 
only by military or legal writers, but by the highest constitutional autho- 
rities. Thus the great Chancellor Kent lays down that martial law is 
quite difi'erent from ordinary military law, that it is justified by para- 
mount necessity, and proclaimed by a military chief {Kent's Oommentaries, 
vol. i.). So all the Law Dictionaries. Thus : “ Martial law is a system of 
rules for the government of an army, or allowed in time of actual war j an 
arbitrary kind of law or rule sometimes established in a place or district 
occupied or controlled by an armed fprcc, by which the civil' authorities 
and the ordinary administration of the law are cither -wholly suspended or 
subjected to military iiowcr” {BnrrdVs Law DiclionaTy, vol. ii., 708 -,- New; 
York, 185T). “Martial law is simply military authority exercised in 
accordance with the laws and usages of war’’ (Instructions to Army of 
United States, cited in Bishop's Criminal Laio, &. 62). “ Military jiirisdic- 
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therefore, it is absolute power wielded by militaiy authority, 
regulated by military usage, and subject only to military 
discipline, and governed only by the broad principles of 
justice, and not the formal rules of law. And while it is 
admitted that it may be a tyranny, it is justified as a 
temporary and necessary tyranny. 


tion is of tvo kinds ; first, tliat rvliicli is confirmed and defined by statute ; 
second, that rrhich is derived from the common law of war. Military 
offences under the statute larr must he tried in the manner therein 
directed, but military offences rrhich do not come rvithin the statute must 
be tried and punished under the common law of war. The first is exer- 
cised by couTts-martial, while cases which do not come within the Articles 
of War are of the jurisdiction conferred by statute or tried by military 
commission.” “Military law must not be blended, as it sometimes has 
been, with martial law, which is an entirely different thing. Martial law, 
as Blaokstone truly says, is in fact no law. It is an expedient resorted to 
in times of public danger similar in its effect ;to the appointment of a 
dictator. The general or other authority charged with the defence of a 
country proclaims martial law. By so doing he places himself above all 
law. He abrogates or suspends at his pleasure the operation of the laws of 
the land. He resorts to all measures, however repugnant to ordiharj; law, 
which he deems best calculated to secure the safety of the State in the 
imminent peril to which it is exposed” {Bkhop’s Criminal Law, s. 45). 
“ Martial law being thus vague and uncertain, and measured only by the 
danger to be guarded against, it is only suited to those moments of 
extreme peril when the safety and even existence of a nation depends on 
the prompt adoption and unhesitating execution of measures of the most 
energetic character. The constitution of the United States has wisely and 
indeed necessarily permitted the proclamation of martial law in certain 
specified cases of public danger, when no other alternative is left to pre- 
serve the State from foreign invasion or domestic insurrection. But though 
it is said to be nearly the same as no law, and despotic, yet there is room 
for doubt whether this is so. It of course may suspend for the time the 
civil courts, but there seems to be no reason why the new courts should not 
consider themselves bound to govern themselves in their proceedings, as 
far as the nature of the case will admit, bj' established principles of justice. 
Nothing is plainer in principle than that neither military nor martial law 
is justified in running riot. The doctrines of right should in no emergency 
be violated, because no emergency can call for the commission of wrong. 
Emergencies may demand new methods and prompt movements in execut- 
ing the right, but never the subversion of right and the execution of 
wrong” (ibid). This is in substance what our courts have laid doini, th.at 
there ought to be the best inquiry the circumstances will admit of — ^a grave 
and honest inquiry. This is exactly in effect what the Author laid down 
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The ■unsound and untenable notion (a) which has been 
recently put forth in this country, even, upon high authority, 
that, in cases of emergency, the executive is to be left to 
a wholesale, wilful, violation of the law, on the ground of 
necessity, and that assuming martial law to be illegal, it 
must, nevertheless, bo declared and exercised, trusting to a 
bill of indemnity, has never been recognised, but is wholly 
repudiated and even reprobated. It is broadly laid down 
that it is contrary to principle to recognise a right wilfully 
to violate the law, and that the true principle is, that if it 
is necessary it is lawful, and that the necessity for martial 
law involves its legality. That is, not that it is lawful at 
common law, for the common law knows of no necessity to 
inflict death except in conflict or in self-defence, but that 
common law recognises the lawfulness, in a state of war, 
of a law — the law of war — under which it is lawful. 

Assuming that by the common law of England there is 
tlie power in the executive, either by virtue of a preroga- 
tive founded on necessity, or of the necessity on which the 


in his book, that the courts-martial were bound by the principles and broad 
rules of justice, not the formal rules of law ; and it is just what the Boyal 
.Commissioners laid down on the subject (vide post'). 

(a) “ Whenever an act is ncccssarj', in its legal sense of the word, it is, 
because it is necessary, lawful, and the rule of necessity furnishes the rule 
of law. Plainly, to commend an unlawful thing on the ground that it is 
necessary, is to confound not only all legal distinctions, but all moral ones 
also. Woo to our country if such gabble takes the place of legal doctrine” 
(Bishop’s Criminal Law, p. 54). “The truth is, that martial law is the 
only kind of law which is adapted to those circumstances in which a reason- 
able militar}' power will ask it to prevail, and no people or portion of 
people can exist oven for a day without some kind of law governing them. 
If the civil tribunals, in the best of faith, endeavour to stretch their prece- 
dents, and adapt their processes to the emergencies which call tor martial 
law, they bo change the precedents which must govern afterwards, as to 
render the jurisprudence of the courts unfitted for times of peace’’ (ihid). 
These wise views 'were recently adopted hy the Lord Chief J ustiee of Eng- 
land in his charge in the Nelson case (vide ante, p. 30). And it is to he 
ohseived that, as Chancellor Kent shows, all the States of America in sub- 
stance adopted the common law of England, and hence American law books 
arc authorities in our courts. 



154 


IiIAETIAL LAW IN THE COLONIES, 


prerogative is grounded, to declare a state of war, arising 
from rebellion, and to take suck means and measures as a 
state of war allow of, then, of course, in any foreign 
dominions (a), colony or dependency, even assuming the 
common law to be extended to it, there, would be that 
poAver in the executive, even without express power con- 
veying it on the ground of the very same necessity, making 
it a necessary incident of Government. And, accordingly, 
as in Ireland, where the common law of England prevails, 
this power of martial law has keen recognised, regulated, 
and restrained by acts of the Imperial Legislature ; so in 
• India, the greatest of our foreign dominions, even in the 
Presidencies, Avhere the common laAV has been more or less 

(a) It is manifest, that if there has been a necessity in this conntry for 
martial law in an age when the mass of the population was in a condition 
of serfdom, and, therefore, in a state of constant disaffection, leading to 
insurrection, this necessity is still more likely to arise in foreign do- 
minions, where the mass of the population are not only in that condi- 
tion, but are often actuated, in a great degree, by the jealousy of different, 
if not hostile, races. Insurrections under such conditions are always the 
most dangerous {vide Alison’s Hist. Europe, vol. 1, p. 65), and the dispro- 
portion of militarj' force available for their suppression tends to augment 
the danger. With regard to the law prevailing as to English subjects, 
there is a loose notion, arising from a hearsay dictum (2 Peere Williams, 
76), that British subjects carry with them the common law, at all events, 
into colonies or places they first plant or settle; but such cases are so rare, 
that it is hardly worth while to discuss the question of law, as to which, 
however, it will be found that this notion is untenable, and that the appli- 
cation of the common law of England to a colony always requires an Act of 
Extension (by the Home Government), or adoption (by, the local State), 
and never can possibly exist otherwise, seeing that it is primarily local, and 
is the law.and custom of England. This is the- doctrine really laid doum in 
Campbell v. Hall, Cowper’s Reports (vide post, 157). - Accordingly, in 
India, even in the Presidencies, the common law, so far as it prevails, even 
as to British-bom subjects, does so entirely by charter ( Williams v. Jones, 
13 East’s Keports, 439). And so, h fortiori, as to British subjects, alien in 
birth, it appears to depend entirely on charter; thus it was that it was 
•taken for granted by .the Privy Council that a contract between Hindoos in 
India was governed by the common law under the charter, if Hindoo law 
did not affect it (Thackoorsegdoss v. Dhondull, 6 Moore’s Pri-vy Council 
Cases, 30). And so as to Canada, the laws of England .have been, in part, 
applied there as they were in the United States {Leonard Watson's Case, 6 
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applied, this power has been recognised and restrained ; 
and in other districts under British dominion, to which the 
common law has not ajiplied, the exercise of this power in 
the Grown appears to be universally allowed. 

Such being the result of the review of the common law 
or statute law of England with reference to the use or 
exercise of martial law for the suppression of rebellion, it 
may now be proper to consider its application to the 
colmiics or foreign dominions and dependencies of the 
British Crown (a), in which, for obvious reasons, the sub- 

Adohilius ic Ellis’s Reports; Logan v. il/fsiiWt)-, C Moorcts Rrh"}* Council 
C.'i'-T-s, IQG). Ill Iiulin, even in llio seltlcd Presidencies, it has been 
a.s<iiincd that martial law w.as allowable, and it has been regulated by local 
ordinance. In ISO t, by Regulation X., tbc Government of India declared 
that it may be expedient, in corlaiu cases, that tbc Govcrnor-Gcnoral 
slumld dcd.arc and cst.ablisli martial law; and then it made provision for 
the rcpilalion of its Forviec. ThiR wjis pul in operation, and in 1817 was 
Mibjeeted to flic coinnicnt and c.xposition of that sound lawyer, the late 
f?crjc.ant Spankic, Uic Advocate-General of JJcngal, and it is printed with 
his e.xpoMtion in ILntgh’s Midtarg Lav, cd. 1885, So in MacArthur on 
Coiirt-Marita!, and iSfniinoiis on C<Jur£.ilf«va'<il, all hooks of received autho- 
rity on the lirilish army, martial law is described ns absolute military 
jiowcr, applying to tl)c wliolc of tiic inbabitants of the dislrict. And apart 
from any special ordinances, it lias been alwajn assumed by the Indian 
Ofivcnnncnt that martial law was applicable to conquered or ceded terri- 
tories, an<l its authority there has been afiinned by a decision of tbc Privy 
Counsel {Llgliinttonc v. Hcdrcchatid, 1 Knapp’s P. C. C.) as not subject to 
municipal law. 

(ft) There is some confusion on ibe qnesUon, owing to some looseness 
of e.vprcs-:ion in books, wliich can only be corrected by looking closely 
to judicial decisions. There is no doubt that in a conquered colony the 
Crown dceInrcH the law, until Parliament docs so; but that, until the 
Crown or I’.arliament declares it, the old laws prevail. As to the other 
case of h colony settled by our subjects, there arc some loose dicta about 
all tbc law of England prevailing there, which will be found, on examination, 
obviously erroneous, and the tnic principle in such cases is Ihc principle of 
adoption. Thus, for instance, as to .Tamaic.a, beyond all doubt it was a 
conquered colony, and so it was for the Crown to declare the law, and it did 
fio declare it by royal charter. In a c.aso which arose ns to a cause of action 
(on a bond) arising in that colony, an English statute being pleaded — passed 
before the ebartev — it was upheld that it was a conquered colony, and that 
the inhabitants were governed by their f»\m lawB, to wbicli it was rejoined that 
it w.is governed by Iho laws of England; and in nTgument this was held bad. 
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ject is of far more practical importance than it is likely 
ever to be in this country. And here the first question 
which arises is the law applicable to the colony or- depen- 
dency, and whether it is different from that of this country, 
as to which the governing principle appears to he that the . 
laws of a colony or foreign dependencies are either those 
which have been imposed by the Crown or Legislature 
of England, or those which it has adopted for itself, the 
general rule being that, for conquered colonies the Crown 
declares or imposes the law ; and as to colonies settled by 
British subjects, they ate at liberty to frame their laws, and 
as a rule usually, more or less, adopt those of England, 
always with more or less of modification. 

because the Court said the laws of England did not take place, though the 
colony was conquered, until declared by the Cro-wn; the Court apparently 
not being aware of the charter of Charles II. They threw out that in case 
®f an uninhabited country, newly found out by British subjects, all laws in 
force in England are in force there ; “ so it seemed to be agreed but that, 
it is obvious, was obiter, and it is as obvious that it was erroneous {BlanTcard 
T. Goldy, 2 Salkeld’s Reports, 411). In a later case, in which the action was 
for the price of a negro sold (in Virginia), it was held, in arrest of judgment 
(in the time of Chief Justice Holt), that so soon as a negro comes into Eng- 
land he becomes free — one may be a villein in England, but not a slave — and 
he added, that the plaintiff should have stated that the sale was in Virginia, 
and that by the laws of that country negroes are saleable, for the laws of 
England do not extend to Virginia : being a conquered country, their 
law is what the Crown pleases {Smith v. Brown, 2 Salkeld’s Reports, 666). 
There is a passage in Comyn's Digest, tit. “ Ley,” in which it is stated , 
broadly, “The common law is the inheritance of all the subjects of the 
realm,’’ and, therefore, in the plantations and elsewhere, w'here colonies of 
English are settled, they are to be governed by the laws of England ; and 
BO, if a foreign territotj’ not inhabited be obtained by the Crown of Eng- 
land, all laws in England bind there,” for which the above case is cited. 
But this is only an illustration of the looseness of digests, for, as has been 
seen, there never was any such decision in that case, but it w.as a mere 
obiter dictum. And in another place in the same Digest, tit. “Naviga- 
tion ” (G. 3), it is s,iid the laws of the plantations are the same by which, 
they were governed before their conquest or accession to England, except 
where new laws are obtained since their conquest; and if new laws are 
given, then ancient customs, if not abolished, may remain, and, therefore, 
a new statute, made since their conquest, does not bind them, unless they 
be named, for which is cited a case in the 4th Modem Eeports,-225. The 
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There is a loose notion (a) wMcli cannot possibly, upon 
legal principle, be tenable, tliat there are colonies to which 
the common law of England extends, whether or not it 
has been applied to it. This notion is not tenable, becanse 
the common law is eminently local and is the custom of the 
realm. And the true principle appears to be that it must 
cither be adopted or extended, as in this coimtry, where the 


notion tliot in a scltlcd colony tljc common law of England ncccssarilj’ 
prevails, aannot bo tcn.ablc, for il is lc.\ loci, it is defined as tho “custom of 
tlio realm," and il requires some act of adoption or extension. The loose 
pliraso that it is the inheritance of the English subjects will be found 
rc.ally to mean this, that they Jiare a ritjhl to adopt il. For, otlicnrisc, and 
if they had not, if they pleased, a right to reject il, or modify it, then they 
would not inherit the rights of ilritish subjects. Hence, it will bo found, 
on examination of the history of the Amcric.an colonics, that they, in 
ns-serting that maxim, proceeded to adopt our law, ns much of it as they 
pleased ; and in KaU's Commentaries will bo found mentioned their various 
acts of adoption. It is manifest that in colonics like Virginia or Jamaic.a, 
where slavery prevailed, it is impossible that our common law could have 
been bodily introduced or could have necessarily .applied, and that its 
nj)plic,ation, and the extent of its application, must have depended upon 
acts of adoption or extension. There was a charter of Charles II., “And 
we do further j)iiblish and declare that nil children of any of our natural- 
bom subjects of England to bo homo in Jamaica shall, from their respec- 
tive births, be reputed to bo, and shall ho, free dcnir.cns of England, and 
shall have the same privileges, to all intents and purposes, as our frcc-hom 
subjects of England ; and that all free persons sliall have libcrtic, avithout 
intcmipfion, to transport tbcmsclvcs ami Ibcir families and their goods 
(cxccjd only coync and bullion) from any of our dominions and territories 
to the wdd Island of Jamaica." 

(«) Some strange misconception has recently arisen on this subject, and 
tl>c question, avhether the law of England prevails in a colony, as dis- 
tinguished from any foreign law, has been confounded with the question, 
avhclhcr the common law of England in its fulness and entirely applies to 
the colony. Except by force of some statute this is actually impossible, 
for the very definition of our common law is the custom of the realm 
(2 Jnsl. 08). Tiic prior and primary question always is, wlicther the law 
of England, whatever that may ho applicable to a colony, prevails, or the 
law of the colony previous to our acquisition of it, supposing it not 2 da)iicd 
by us. Ilcncc in Camphdl v. Hall, Cowp. 208, it is laid down (hat the 
laws of a conquered colony continue in force until altered by the conqueror, 
hut that tho Crown may alter its law and constitution ; hut that in a colony 
acquired by title, tho laws cannot he changed without the consent of Par* 
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common law could not have its course. The fundamental 
principle on the subject of the laws of our foreign colonies 
and dependencies being, that if conquered or ceded, they 
retain their own laws until altered, and if originally settled 
by subjects of this country, they either receive such laws’ as 
this country may impose, or make their own. In neither 
case can the common law of England apply to the colony 
except by force of some express law either local or Im- 
perial. If the common law of England has been applied 
to a colony, as it is the custom of the realm of England, 

liament. Of course tlxe colony or dependency miglit receive tte laws of 
England either by the Crown or Parliament, and thus Ireland received the- 
common law. In other instances, as American colonies, the law was 
adopted, and not by the extension of the common law. In Jamaica — clearly 
a conquered colony — “ the Cro^vn, Lord Mansfield says, first appointed a 
Governor and council onl}’’, and afterwards granted a commission to the 
Governor to call an assembly." The constitution of every province imme- 
diately under the King has arisen in the same manner, not from grants but 
from commissions to call assemblies, and, therefore, that as at this time 
there were onlj' English settlers on the island, it was at its first settlement 
a planted colony, from which, on the authority of Sir C. Torke, he drew 
the conclusion that the Crown could not change the laws without the assent 
of the island assembly or Parliament.” But that, it is obvious, left the 
question quite open, what were the laws of the colony, and he says not a 
word as to what they were, and does not suggest that they were the common 
laws and customs of England. On the contrary, it is clear that they could 
not be, but would be the laws imposed by the island legislature and the 
Acts of the British Parliament, and both these from the first recognised 
slavery, which has always been utterly hostile to English law, and, as a neces- 
sary consequence, recognised as a regular part of its system of government, 
the recourse to martial law on any appearance of public danger (stat. 33 
Ch. II.), which, again, it has been seen, is utterly contrary to English la-rt' ; 
and, in fact, where the institution of slavery exists, it must of necessity 
taint all the laws. But, in truth, what Lord Mansfield said, in the case 
cited as to Jamaica, which was entirely obiter, has been misunderstood, and 
clearly comprises what is here stated. He takes it as an admitted fact of 
history; that Jamaica was a conquered colony, but points out that after- 
wards, as a new settlement, it came to have a constitution, which. gave the 
power of altering or settling the laws of the colony, so that the question 
practically is, what are its laws, according to the laws of the colony,, and 
the usual rule applies that the later law prevails, and he lays it down as a 
general rule, “The law and legislative government of every dominioii 
equally affects all persons and all properties within it, and the rule of deci- 
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it can only be by force of some statute, either of the 
colony or the Imperial Parliament, and in either case it is 
certain to be largely modified by local laws. So that the 
question practically is in each case, what is the law of the 
colony as a matter of fact. 

The power of legislation in a colony upon this or any 
other subject depends upon the prior question, whether it 
is -what is called a Crown colony or a conquered colony, 
originally governed by the Governor or King in council, 
or a constitutional colony to which, by charter or Act 
of Parliament, has been granted a legislative assembly, 
with power of legislation. In the case of a colony, how- 
ever, originally a Crown colony, a constitution may be sub- 

fiioii for .^U questions whicli .srisc there.” And he goes on to sho;v tlmt 
when colonics liavc IcgisLativc assemblies tlicj' settle or alter the Laws. 
And so on dict.a to the like cfl'ect, as that of Lord Ellcnborough, in li. v. 
Bampton, 1 0 Ivxch. Reports, 2SS, as to St. Domingo, for that was a case as to 
(he validity of a marriage between Brili.sh subjects there, and Lord Ellcn- 
borough s,ayF, “ Considering it as marriage in a place where the law of 
England prevailed, we may suppose that the law of England, ecclesiastical 
and civil, w.as recognised by the subjects of England in a place occupied by 
the King’s troops, who would implicdlj* c.arry that law with them,” i. c., 
the lav,- as to the celebration of marriage between British subjects, so that 
a marriage celebrated there, according to the rules of this country, would be 
observed and recognised. The writer has lately with some surprise seen 
this cited as sust.aining the stupendous proposition, that wherever ISnglish 
troops go they carry the whole common Law of England with them ; whcrc.as 
what was meant was, that tlioj' might adopt the law of England, .and if 
they did it was valid. -A passage from Clark's Colonial Law, p. 7, is cited 
to show that in a colony acquired by occupancy the law of England then 
is immediately in force, which is evidently founded on the obiter dictum 
above cilc<l, and is contrary to another proiiositiou in the same work, that 
English statutes passed prior to the acquisition of the colony do not 
.apply to it until afterwards applied by some act of legislation. In Kent's 
Commentaries, vol. i., p. 523, it is stated, that the common law, so far as 
applic.ablc, was recognised and adopted by the constitutions of several Sl.atcs,. 
and that, it is conceived, is the true principle ; and though ho adds, it was 
imported by our anccstora «o/ar fls «p^)?fcai?c, and .s<anctioncd by charters 
ami coloni.al statutes, the qualifying words themselves imply an exorcise of 
a power of selection and adaptation, and show that the real basis for the 
application of the common law of England in any other counti-j' is some 
act of extension or adoption. 
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sequently granted. But in any case the question is, "what 
in fact have been the laws declared, or adopted, or ex- 
tended ? In the case of a Crown colony, which will have 
been a conquered or ceded colony, the question will he, 
what laws the Crown' has declared or established by ordi- 
nance in council. In the case of a constitutional colony, 
the question will be, what laws have been adopted or 
framed by the Colonial Legislature. In the case of a colony 
originally a Grown colony, and then having a constitution, 
the question will be, first, what laws the Crown declared, 
and then what laws the colony adopted (a). 

Our foreign dominions or dependencies, excluding that 
which has now become the Empire of India, but which 

(a) Thus, in the case already cited, Camplcll v. Hall, Cowper’s Eeports, 
209-12, Lord Mansfield thus laid down the law generally ; “No question 
hut that the king lias a right of legislatire authority over a conquered 
country. In Jamaica, the king at first appointed a Governor and council 
only, and afterwards ho granted a commission to the Governor to call an 
assembly. The constitution of every province immediately under the king 
has arisen in the same manner, not from grants but from commissions to 
call assemblies. In the year 1722, the Assembly being refractory, it was 
referred to Sir Oh. Yorke and Sir Clement AYearge to know what could he 
done, and they reported, “ that if Jamaica was still to be considered as a 
conquered island, the king had a right to levy taxes upon the inhabitants ; 
but if it was to be considered in the same light as the other colonies, no 
tax could be imposed upon the inhabitants but by an assembly of the 
island or by an Act of Parliament.’’ On which Lord Mansfield observes, 
“ The}' considered the distinction in law as clear, and an undisputable con- 
sequence of the island being in the one state or the other. Whether it 
remained a conquest or was made a colony, they did not examine.’’ He 
then states his reasons for the latter opinion, and the real reason given 
appears to be, that the king had granted a commission to sumrnon an 
assembly ; for though he says something about Jamaica having become 
vacant and being resettled, he states that the Crown granted a commission 
to call an assembly, and that the constitution of every colony has arisen in 
the same manner, and he goes on to say, it arose as to Grenada, where the 
Crown granted a commission to convene an assembly, so that the legisla- 
tion over the island might be exercised by an assembly with the consent 
of the Governor and council, instead of being vested in the Governor and 
council. And this, he says, irrevocably took from the Crown (subject of 
course to the legislation of the colony or Parliament) the power of legisla- 
tion in council ,{ibid). 
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ratlicr resembled a Cro^Yn colony on a large scale, being 
thus divided into constitutional colonies (a), in w'hich the 
legislative power is in some sort of legislative assembly, 
and Crown colonies, in which it is in the Crown or Governor 
in Council, this does not appear in itself to make any dif- 
ference in the executive powers and functions of Governors, 
which would appear to be dependent (except when affected 
by Imperial Legislature), upon the powers and preroga- 
tives of the Crown at common law, and, subject to any 
local or Imperial legislation, — the present question of martial 

(n) Our colonics, or, more corroedy FpeaUinf^, onr dependencies, may bo 
gcncndly divided, ns regards their political institutions, into thi-ce classes. 
1 . Dependencies jins-scssing representative institutions under grant from the 
Grown, ncually by commission, sometimes by order in council or cbnrlcr. 
To Ibis class belong Jamaica, and all the older British West India colonics, 
nil the Nortli American colonics (except Canada and Newfoundland), the 
Capo of Good Hope, and Malta. 2. Dopendeneies of which the constitu- 
tion has been cst.ahlishcd by Act of Parliament. An Act of Parliament 
h.xs been rc(iuiRitc in some aises to give representative institutions where 
former Acts or other obstacles stood in the way ; in oilier e.ascs, to cstablisli 
Crown or nominated council where thought c.xpcdicnl. To the firat division 
belong Canada, Newfoundland, the Australian colonics generally, and New 
Zc.aland ; to the latter, Western Australia, the s.etilcment.s on the West 
Co.ast of Africa, St. Helena, 1 long Kong, the Falkland Islands, and the 
countries of the Hast India Company. :J. Dcpcndcncic.s (originally ob- 
tained by conquest) for which the Crown retains the jiowcr of legislation, 
and which arc projierly called " Crown Colonie.s.” They arc now these, 
Gibraltar, ndigoland, Labrador, Ceylon, Mauritius, Natal, British K.atl'raria, 
Trinidad, St. Lucia, and pcrluqis British Guiana. Laws passed in those 
dcj)endcncic.s in which represenbuive governments c.xist were called 
“Act<;” the laws ])a.«-cd in -those in which it docs not exi.st are called 
“Ordinances.” Oi-dinances arc Bim]>ly confirmed or disallowed by the 
Crown, the i>le.asurc of the Crown being signified by the Secretary of 
Stale. . In every Briti.sh dependency the personal authority of the 
.Sovereign is represented and executed by the Governor, who is temporarily 
appointed by Loyal Commission. He has the prerogative of summoning 
and ilissolving Icgialativc assemblies, of veto on all their bills, of reprieving 
and pardoning under eertain restrictions, of Huspendiug for misconduct all 
ofiicers, civil, naval, and military, in his colony, lie is Y iccAdmiral 
within the limits of hi.s government. Ho is also CapUin-Ocneral and 
Coinmandcr-in-Chief in all colonics, except those in which the command 
of Her Majesty’s forces may be specialy committed to a military olliccr of 
the rank of Colonel (A'o-r’s BUtckslanc, vol. i., p. 92). The Governors of 
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law, or measures for the suppression of rebellion, appears 
to resolve itself into the question akeady discussed as to 
the common law powers and prerogatives of the Crown for 
the suiDpression of rebellion. 

The present question is, it is manifest, one wbicb so • en- 
tirely depends upon necessity, wbicb overrides all positive 
laws, and, on tbe other band, limits all general powers, that 
practically it would not probably be much affected either 
by tbe question, whether or not tbe common law applied 
to tbe colony (a), or by tbe question, whether or not there 


all the colonies except t-svo are aided in the discharge of their duties by an 
executive council ” (ibid). The question, therefore, of the power of the 
Governor, as the Governor appears to possess all the prerogatives and 
powers of the Crown so far as necessary to carry on the government and 
perform the duties of government, the first of which is the maintenance of 
peace and order, appears to turn upon the powers and prerogatives of the 
Grown at common law. for so far as they are necessary to government, 
they do not appear to have been abridged, and the Governor of a colony 
could have no other or greater powers, while at the same time ho must 
possess all those which are necessary to government. 

(a) Some importance appears to have been attached to this in consider- ■ 
iug the prescnt.question ; and, of course, assuming that the common law 
docs apply,' and that it forbids martial law in any emergency however 
terrible, and even in the last convulsions of a State, it is important ; but 
then such a contention as that appears not only opposed to all authorit}', 
but to bo absolute absurdity. And it has been admitted on all hands that 
the common law authorises all that is necessary. So that the question 
practicalb^ resolves itself, always and everywhere, into one of necessity for 
the declaration of martial law. As so much has been said about the 
Petition of Eight, it may be ohsenmd here that as to a colony, that must 
be immaterial except as evidence of what the common law is ; for it is 
simply declaratory of the common law, and only applies where the common 
law already applies; and therefore the prior question is, whether the 
common law applies ; and if it does, it is quite immaterial to consider 
whether a law merely declarator of it applies, except as showing what- it 
is. On the other hand, it the common law docs not apply, it is impossible 
that the Petition of Eight can apply, especially as it is in terms confined, 
as the common law primarily is, to the realm of England. As already 
seen, the common law cannot apply to a colony without some act of assimi- 
lation, either by adoption or extension, as the case may be. For it is 
e.sscntially local : it is the custom of the realm — it is the law of England. 
Assuming the common law to apply to a colony, then the Petition of 
- Eight is evidence of what it was ; but as the common law may be altered 
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was any spooial law or ordinance on the subject in tbe par- 
ticular colony. For, on tbe one hand, whether or not the 
common law does, ns it is conceived it does, authorise mar- 
tial law in time of rebellion, it at all events authorises, it 
is admitted, all that is ncccssaiy ; and therefore martial 
law, if it bo neccssaiy, and of course if the common law 
did not apply, it is not likcl}’’ that the law prevailing would 
allow of less ; and, on the other hand, whatever may be the 
local law in the colonj^ it could not be considered by the 
Crown as authorising any measures which Avere not neces- 
sary. 

jBut undoubtedly it has been assumed, both by colonial 
Icgislatui'cs (a) and by the British Crown, that there was 


liy ihc common lav.-, vliatcver it may Lc an to martial law, avails 

nothin;,' np,ain?l a loc.nt statulc ; for the {;ront object of Platntcs is to alter 
the common law. On the other hnml, if there he no local l.aw upon the 
nuhject. piiice martial law is h.a'cd on nccc.«.sily, ami on tlic great law of 
|■■ot'ia^ Koirdcfcncc, it is equally lawful, whether the common law .applies or 
does not apply. But, in terms, the Petition applies to the rvcalm. 

(«) Tims, for instance in Jam.aic.a, not long after (he Petition of Bight, 
which declared tlie common law, and niter the Koyal proclamation to the 
inlialniants of that colony whiclj applied lh,at law to them : not long after 
this, an Act jms.scd in .Tamaica which jtlainiy implies and assumes that at 
comm.ou law therc avas a jiowcr of declaring martial law in time ot actual 
rchullion, .and conferred a further power of declaring it in lime of njyirc- 
hrntkd rchollion, only then properly limiting and rcslnrining it. That 
was .an Act of the S.'Jrd Cliarlcs II., long since repealed, which contained 
tlic following provision : — “ On every apprehension and appc.aranco of any 
imhlic danger or invasion, the Cornmamlcr-in-ChicI do fortlvwith call a 
council ofwar, and with llicir advice and consent cause .and command the 
Articles of War to he proclaimed at Port Koyal and St. .Tugo do la Yoga, 
from wliich said puhlicatiou Iho martial law is to ho in force ; and' then it 
liliail and may he lawful for the r.aid Conunandcr-in-C'hicf to eoniniand the 
persons of any of Ills Jfajesty's licgc people, as also their negroes, horses, 
and cattle, for all such services ns maybe for the puhlie defence, and to 
pull down houses, cut down timber, command ships and boats, and gonc- 
inlly to act and do with all full power and anlhorily, alt such things as he 
and the said conncil of war shall think iicces.sary and expedient for Ills 
Majesty’s Rcrvicc and dcfeuco of the island.” Another section says : 
“Nothing within this Act or any clause therein coulaiucd shall he deemed, 
construed, or understood to give any C'aptaiu-Goncral or Coniniander-jn- 
Chief any power or authority for the sending uTiy person or persona otf this 
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this power of declaring martial law in cases of imminent- 
emergency and evident necessity ; and it has. also been 
assumed that, martial la-w, or the law of war, being, on 
the one handj in its own nature necessarily and essentially 
absolute, and, on the other hand, only applicable in a state 
^of war or actual rebellion ; it is, therefore, necessary to 
provide by statute or express regulation, either for its appli- 
cation in a more or less mitigated form, in the case of 
apprehended rebellion, or to limit and restrain its exercise 
in the case of actual rebellion. In this country, as it has 


island against their will, or to do any other act or thing contrarj- or repngr 
nant unto the known laws of England or this island.” This Act, it will 
be observed, speaks of the law martial as a law then known and understood, 
and as implying, in rebellion, the extension to the population at large of the 
laws and rules of war, usually appliciible only to soldiers. And the Act 
proceeds to extend this to cases of apprehended rebellion, only providing 
that the statute shall not be deemed to authorise anything contrary to the 
law of England, which at that very time authorised this martial law in 
time of actual rebellion, according to the authority of Prynne's Animad\ 
versions upon Calx's Fourth Institute, in reference to a pardon issued to tlie 
mayor and citizens of Dublin on account of certain torts committed by 
them with the object of preserving the city of Dublin from certain rebels. 
Prynne says ; — “ Had the mayor and citizens of Dublin been military 
officers commissioned by the King to garrison and guard the city against 
rebels, their case had been stronger in point of law, there needing- no 
pardon in such a case as that.” And that this was law in Jamaica was 
clearly established a century ago. And in Ghalmer's Opinions, p. 268, we 
find an opinion of the Attorney and Solicitor-General of England in 1757, 
in which, when a question was raised as to the effect of the proclamation of 
martial law in Jamaica in suspending the functions of the council, they, 
said, “We have taken the same into our consideration, and are of opinion 
that there is no foundation for the notion of the council that the proclaim- 
ing of martial law suspends the, execution of the legislative authority, 
which may and ought to continue to act as long as the public exigencies 
require ; nor do we apprehend that by such proclamation of martial law 
the ordinary course of law and justice is suspended or stopped, any further 
than is absolutely necessary to answer the then military service of the 
public and the exigencies of the province”— which of coui-se is quite clear. 
Then the 9th Yict., c. 35, authorised the Governor, with the advice of a 
council of war, to proclaim martial law for thirty days. This Act did not 
define what was meant by “ martial law,” which therefore must be taken 
in the sense defined by law, and in the Petition of Right, as “such sum- 
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not beei\ required for some centuries, sucb acts have not 
deemed necessary , aa they have in the sister country, 
and in some of our foreign colonies or dependencies. 

As regards any of these local acts, orders, or regula- 
tions («.), it is to he observed that while, on the one hand, as 
they give powers which would not be conferred by the com- 
mon law, to declare martial law, in cases not of actual 
but apprehended rebellion, they are, like all other legislative 
Acts, confined in their operation within the restrictions im- 
posed by statute ; on the other hand, where they give in 


nmry justice as ts used in armies in time of war.” This Act recites (s. 90), 
“That the appearance of public danger by inv.asion or otbc^^yise may 
sometimes m.ahc the Imposition of m.artial law necessary; yet, as from 
c.vpcriencc of the mischief and calnniilios attending it. it must ever bo 
considered as among Uve greatest of evils;” and enacts, '‘That it shall 
not in future be declared hut by the opinion and advice of a council of war. 
And then (s. 97), that the Governor shall be aiitliorised, with the advice 
of a council of war, in the event of disturbance or emergency of any hind, 
to dccl.arc any particular district or county under martini law ; just ns in. 
the Irish Bchcllion Act provision is made for the same end, so as to 
render martial law legal, although the whole course of law was not utterly 
slopped all over the country. 

(a) Thus the Indian Bcgiihation Act of ISll recited that it was ex- 
podieul in certain cases that the Governor-General in council should 
decl.arc and osl.ahliBh martial law, for the safety of the British possessions, 
by the immediate punishment of persons owing nllcgianco to the British 
Govcniincnt who may he taken in arms in open hostility to the Govern- 
ment, Of in the actual commission of any overt act of rebellion, or the act 
of openly aiding and abetting tlic enemies of the Government within its 
teiTiloric.H, and enacting that the Governor-General shall liavc power to 
declare martial law in any district, and of directing, among other things, 
trial by court-murtial of persons in such cases {Hough’s MUilarg Law, 
]). 350). So the Jamaica Act, 9 Tict. c. 35, s, 90, rcoilcs that the appearance 
of public danger, by inva-sion or otherwise, may Bometimes make the im- 
position of martial law necessary; yet as from experience of the mischief 
and calamities attending it, it must ever he considered as among the ' 
greatest of evils ; and then enacts that it shall not in future be declared or 
imposed but by the opinioJi and advice of a council of war ; and that at 
the end of thirty days it shall ipso facto determine, unless contihned by 
the advice of a council of war ; and further, that the Governor shall be 
authorised, witli the advice of a council of war, in the event of disturbance 
or emergency of any kind, to declare any particular district mulcr martial 
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gcnoml words tlie power of declaring martial law, wliicli 
■\rill probably be done in terms framed in analogy to com- 
mon law, and laying down the true principle, those geneml 
words will not probably enlarge the power as regards 
British subjects, in Crown colonies or otherwise, beyond 
t))C common law power ; that is, beyond the power of 
declaring martial law in time not only of actual rebellion, 
but rebellion so formidable as to require the extraordinary 
power of martial law, and raise a real case of necessity. 

On tbo same principle on winch in this country the 
Crown could, and docs hy prerogative, i-;suo commissions 
of licutonanc}', under wliich mililar}- force caji l)o raised and 
emhodiod if necessary, for the suppression of rebellion, the 
Crown can, and docs b}* prerogative, issue conimfs-sions of 
lieutenancy or vice-royalty to Governors of colonics, or 
foreign dependencies, winch confer tbo power of govern- 
ment, and necessarily, as incident tbcrcfo, confer tbo power 
of issuing such commissions, and calling out such militaiy* 
force as may be necessary for the defence of the colony 
from invasion, insurrection, or rebellion, and as incidental 
thereto, of declaring and exercising, if ncccssar}', martial 
law (a). 

law. Now, ibis taken together, wonltl not aulhorlEO martial haw literally in 
any distorkance, nor nuthorisc its continuance even within the thirty days 
beyond the ncccEsity. For tlmt would be construing a Ftaliite, in the 
nature of a penal Ktalutc, literally, beyond its evident Fcopc and Kpirit, 
wltich would be plainly contrary to legal principle ; and therefore niarii.al 
law would only be justified by such a case of emergency as would juBtify it at, 
common law ; and it would be requiBitc to slop it so poon ns tbo ncccspily 
ended. Thus the I’oyal Coniiiiissioticrn in tlic Jamaica caRe went very 
carefully into the enpo of necessity, nlthougii the terms of the Act, ns to tiio 
declaration of inarti.al law, had been strictly observed ; and tbey, and the 
Secretary of Stale, arrived at tlic conclusion tliat tbo Governor had power, 
even within the thirty days, to dclcnnino tlio operation of martial law, or 
at all events its practic.al oxcention. 

(a) Thus, in BrmUctj v. Arthur, 4 Hamwnll and CrcsswclPs Itoports, SOI), 
tho Court of Queen’s Bench held, as matter of law, without cnlling for the 
commission to examine its terms, that a Governor of Jamaica could ncccs- 
sarily, hy virtue of his commission, from its verj- natuic, and without ex- 
prc.ss terms, issue a commission of lieutenancy for (ho use of military 
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Indeed, in the colonies and foreign dominions or depen- 
dencies of the British Crown, there is special and permanent 
piovision made hy the legislature, which, according to 
tlie opinions of a sound commentator, in an approved text- 
book of military law, virtually’’ authorises the application of 
martini law, ^Yhcnevcr a rebellion paral3'ses the civil power. 
For there is ah enactment that whenever the civil judica- 
ture is not in force, soldiers shall be amenable to courts- 
martial for crimes or offences for which they would in this 
countiybc triable by ordinary' common law j and as soldiers 
arc. citizens, and no more liable to military law than any 
other class, oxcc}')! on the ground of necessity’’, there seems 
no reason in sound sense wh}', when the civil judicature is 
sus2)cnded by rebellion, such crimes should not be generally 


force. In Hint c.nsc the Governor of Jnmnicn find issued a commission to 
.■rn officer (o comnwiid sueli of Ili.s W.-ijcsy’s Eiifijccts ns Trerc nrmed, or 
might thereafter arm, for the defence of tlic setticr.s in the Bay of Honduras, 
a dependency of J.ainaicn. And the court s;dd it w.as pcrfcclly legal as a 
matter of law, nccassarily from the very nature of a commission ns Governor. 
“Tlic Crown c.vcrciscs il.s judgment ns to the persons who, from time to 
time, shall have the command in particular places, nnd the person who 
under tlio Crown is cutnistcd with the care of a whole province, must, from 
time to time, sny who shall exercise military command wilhin. any part of 
that district” {JSradk’i v. Arlhtir, •! B. k C. SOD). It was urged that the 
Crown had no power Ihu.s to grant the power to give commissions, hut the 
court said, " That loolcing at tlic Arlidc.s of War, it appeared to be taken 
for gmiitod that the Crown had (his prerogative; and that not only the 
Crown it.sclf, but .also under certain circumstances the Governor may grant 
commissions nnd make appointments ; and in many cases it must be essen- 
tial and ncccss.ary that some person shonUl be so appointed ” (lOid). How 
Jierc, .as the terms of the Governor’s commission do not appear to have been 
required or referred to, this must linvc been licld ns n matter of abstract 
Jaw, nud a necessary incident of the power of government. And so it 
seems to be in principle, looking to the very object nnd origin of govern- 
ment, .'iiid tlio prerogative of tbo Crown, as already explained. And as 
upon this principle it is witliin ibc power of a Governor to issue commis- 
sions to rai.sc nnd embody military force to defend the colony from invasion 
or rebellion, so, on tbc same principle it would be within his power to 
declare martial law if iiceojsary, for Iho suppression of rebellion, or the 
defence of the, colony, that being one of the prerogatives of the Crown, 
because necessary for those purposcis; c., w/wii so necessary. 
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triable and punishable by military tribunals, at all events if 
connected with the rebellion. And this, which at all 
events is in accordance' with the spirit and principle of the , 
enactments alluded to, appears to be the principle . upon 
which martial law is declared in a colony, and applied to 
all classes, at all events as to crimes committed in the rebel- 
lion ; the principle being that men in arms in rebellion are 
soldiers, or liable b}’^ their own act to be treated as such(cf). 

Independently of the foianal legality of martial law, and 
treating the question more generally as one of necessity, 

(a) The 143rd Article of War, entitled “ tiial of civil offences by court- 
martial in places within our dominions beyond seas where there is no civil 
judicature.” Any officer or soldier who may be serving in any place tvithin 
our dominions bej'ond seas (except India) where there is no civil judicature 
in force by our appointment, or by our authority competent to try such 
offenders, and who shall be accused of treason or of any other civil offence, 
which, if committed in England, would be punishable by a court of ordinary 
criminal jurisdiction, and not by a court-martial, shall be tried by a general 
court-martial appointed by the officer commanding-in-chief in such place, 
and if found guilty shall be liable, in the case of an offence, which, if com- 
mitted in England, would be capital, to suffer death, or such other punish- 
ment as shall be awarded ; no such punishment to be carried into effect 
until confirmed by him. Now, in the first place, as to soldiers, this enact- 
ment would seem to apply where, although there is some civil judicature 
established, its jurisdiction is suspended by rebellion. And that is the 
view taken of it in Simmons on Court-Martial, 98, where he says, Such a 
case arises on the proclamation of martial law ” (f. e. as he doubtless means, 
on the state of things which alone allows of it), “for the jurisdiction of the 
courts of civil judicature being superseded, it is not in force, and con- 
sequently the jurisdiction of courts-martial arises over civil crimes com- 
mitted by soldiers.” Now this, be it observed, is just as opposed to the 
ordinary law in the ease of a soldier as of a civilian. For the Mutiny Acts 
only apply to military offences, as mutiny, not rebellion or treason. And 
if these cases come under the enactment in question by reason of rebellion 
superseding the civil tribunals, then in the first place that makes it just as 
applicable in principle to civilians, and on the principle on which the pro- 
clamation of martial law at common law, either as to soldiers or civilians, is 
justifiable, so, as a man in arms against his Sovereign has always in law 
been deemed guilty- of ler-ying war, he is in law liable to be treated as a 
soldier, for it would be absurd to put the loyal soldier of the Crown in a 
worse position than a rebel. Hence, upon strict legal principles. Lord 
Brougham, in the case of Smith, in Demerara, laid it down that the procla- 
mation of martial law renders every man (i. e. every rebel) liable to be 
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there is abiuidaut gi'ouud for laying it down, not only upon 
legal principle but judicial authority (a), that the Governor 
of a colony, in a great emergency and in a season of 
imminent public peril, may safely resort to such measures 
as may be honestly and reasonably deemed necessary for 
the public safety ; and whether, under the name of “ mar- 
tial law,” or in the name of necessity, he may take all 
measures as are necessaiy for the repelling of invasion or 
the repression of insurrection ; but then, as practically such 
measures must be the measures of war, whether measures 

treated as a soldier ; a proposition, however, which perhaps would be more 
accurate if it ran thus; that the toldng arms against the Crown rcndcra 
every man liable to he treated as a soldier, and, therefore, brings him under 
martial law (and, of coiir.=e, tho.se who got others to do so or aided them in 
their rebellion, would come viiiiially under the same rules); and this is the 
view tiikcn by Sitnmon.s, who, citing that doctrine of Lord Brougham, says 
it brings the suitposcd rebels under the above cnaelmcnt, and renders them 
liable to ho tried by court-martial for rebellion; although at the same time 
tiic sentences— by virtue of that article— must be according to English law. 
And this docs not seem in the least to depend upon any distinction 
between a Crown colony and any other, for a British subject, soldier, or 
civilian has in any of the Queen's dominions his rights as such, and 
the above enactment api)lics to any of the Queen’s dominions. 

(a) This was remarkably illustrated in the great case oiMoslyn v. Fahrigas, 
Cowiicr’s Itcporls, 173, which has been singularly misunderstood. It was 
an action against the Governor of ^Minorca ; and he pleaded that the 
pbainfiffwas guilty of a riot and ende.avouring to raise a mutiny among the 
iiih.abitants ; but on tho evidence it appeared that tlic Governor seized the 
plnintitl' without any trial, and c.aused him to be imprisoned, without any 
reasonable or probable cause, or any of the matters alleged in the plea, or 
any act tending thereto ; so that it was a mere act of wanton violence and 
oppression, and it must be t.aken that there was no riot and no mutiny, and 
no pretence or c.vcusc for what took place. And the language used by 
Lord hlansficld plainly implies that his judgment turned upon that ; and 
that if the plea had been proved, it would have been good in law. For the 
jdnintilf’.s counsel .said, " It is contended that the Governor governs as 
absolute sovereigns do. From whom docs ho derive this despotism '! Not 
from the king ; for the king has no such power, and, therefore, cannot 
delegate it to another. He did not sit either as a military or civil judge ; 
he heard no accusation, he entered into no proof, but in direct violation to 
all laws, and in violation of the first principles of justice; he followed no 
rule but his own arbitrary will, and went out of his w.ay to prosecute the 
iuuoccnt. If that be so, he is responsible for tho injury he has done. He 
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of restraint or rejiression, they resolve themselves really 
into martial law, which is neither more nor less than the 
law of war. 

The legality of martial law, assuming it to have been 
declared and exercised under an honest, that is a sincere 
and reasonable belief, of its necessity for the public safety, 
is established, at all events in a practical sense, and in 
the ultimate result, by virtue of known principles of law. 
For the only way in which the parties executing it can.'he 
rendered criminally responsible in such, a case, even for 

could no more imprison him for a year than he could torture him^ Ajid 
Lord Mansfield said, “ If the justification had been proved, the court might 
have considered it a sufficient answer; and if the nature of the case vrould 
hare allowed of it, might have adjudged that Ihe raising of a mutiny was a 
good ground for such a summary proceeding.” “ I can conceive c.ases in 
time of war in which a Governor would be justified though he acted very 
arbitrarily, in which he could not he justified in time of peace. Suppose, 
during a siege, or upon an invasion of the island, the Governor should 
judge it proper to send an hundred of the inhabitants out of the island, 
from motives of real and general expediency; or, suppose upon a general 
.suspicion, he should tahe up people as spies, upon proper circumstances, 
laid before the court, it Avould he very fit to see whether he had acted as the 
Governor of a garrison ought according to the circumstance's of the case.” 
To lay down that a Governor is accountable only to God and his own con- 
science, and that he is absolutely despotic, and can spoil and plunder, and 
affect Her Majesty’s subjects in their liberty or property, with impunity, is 
a doctrine that cannot bo maintained.” The other passages in that cele- 
brated judgment plainly imply that if rebellion had existed it would have 
been a' defence. That too, be it observed, was an action, in which it is 
always a question of strict legal justification. It is not so in criminal pro- 
ceedings. “ It is certain no man ought to suffer criminally for an error in 
judgment” (Lord Chief Justice de Grey, Mdlor v. Scares, 2 William, 
Blackstone's Reports, 1144), though the party may be liable in an action to 
make compensation [ibid).' The case of Suthei-land v. Mim-ay (cited bj’ the 
Court of Error in Johnstone v. Sutton, 1 T. R. 538), is, it w'as said, “strong 
to show that a person representing the king in all functions, civil and mili- 
tary, where the act complained of is expressly, legal, shall answer for an 
abuse of his authority. There the defendant was Governor of Minorca and 
Yice-Admiral, and had maliciously, and without probable cause, suspended 
the plaintiff, who recovered large damages.” There the act which caused -■ 
the mischief was the Governor’s own act, (2) it was in time of peace, (3) it 
was without reasonable cause, (4) it was wilful and malicious. Liability, 
under the circumstance of all these conditions, is far from involving liability 
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deaths inflicted, is by indictment for murder {a), on which 
the question, even in strict law, will be not the bare legality, 
or legal authority of martial law, but the colour of 
authority ; and the honest belief in its existence, or, what 

under conditions tol.illy difierent, nnd, indeed, the opposite in every re- 
spect, and the judgment of the Lords rather goes to negative it. In an 
action, on a plea of justification, it is, of course, a question of strict legality ; 
on an indictment for a felony, it is a question of malice or had motive, 
ivliich no doubt is sustained by showing wilful or careless illegality; nnd in 
ordinary times this might, in most cases, be presumed or implied from 
illcgiUity. But in a criminal case it must be shown that there was a bad 
intention, and we find that well-known principle of the law expressly laid 
down in Foster’s Civtcn Laio, in which, after saying there must bo malico 
cither expreas or implied, ho says, “ I believe most, if not all, the cases 
which in our books arc ranged under the head of implied malice, will, if 
carefully adverted to, be found to turn upon this single point, that the fact 
hath been attended willi such circumstances as carry in them the plain in- 
dications of an heart regardless of social duty, and fatally bent upon mis- 
chief.’’ Tlicrcforc, .although in ordinary times, illegality which would sup- 
port an action would probably support an indictment, if there were serious 
bodily injury or dcatii, it would not necessarily bo so in time of rebellion. 
If there is no rcboliion, then illegality is presumed to be wilful, and wilful 
illegality goc.s to show bad intent. As in the case of Wall v. Macnamara, 

1 Term Reports, 530, aird the c.asc3 there cited. Governor IV.all, the plain- 
till’ in that case, was afterwards hanged for flogging a soldier to death, but 
there was no mutiny, and a murderous intent was proved ; and the sentence 
wa.s not death ; and it ivas really a murder under colour of a sentence to 
flogging. So in a case cited by Heath, J. IV., 4 Taunt. Reports, 70, where 
action was brought against the oflicers of the Devon Militia for inflicting 
1,000 lashes, in consequehee of the sentence of court-martial for a pretended 
mutinous act, which was not mutinous at all. In that case, Heath, J., said 
that if the man had died under the lash, all the membci-s of the court- 
martial would have been liable to be hanged (Hid, 77). But these were 
c.ases of illcffal punishment under ordinaty law, nnd merely under colour of 
militarj' authority. So in Fri/c v. Offlc, 4 JIcArthuv on Court- Startial, p, 
209, the plaintifl’ had been guilty of no ofl’ence at all (Laurence, J., 4 Taunt. 
50), So in Warden v. Bailey, 4 Taunt. GO, where no mutinous expressions 
were heard, and no military olTenco committed ; and it was in time of 
peace, and Laurence, .T., expressly distinguished a case in time of war and 
in face of the enemy (ihid). 

(a) On an indictment for murder, tl;o question is not more legality but 
felonious m.alico; and this i.s not proved by mere illegality, and at all 
events is negatived by proof of colour of .authority, from which Icg.alily 
might honestly bo inferred, 'rhcrc is no case put in the books as one of 
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■would come to the same thing, an honest belief in its 
necessityr And even in civil actions, on principles already 
explained, there might he a legal justification on the 
ground of necessity, if not on the ground of the honest 
• belief in it. 

mnrder on account of the absence of authority, in which it was not to be 
inferred that the party was aware of the illegality. Thus in Foster's Crown 
Law, after saying there must be malice either express or implied, ho 
says, “I believe most, if not all, the ctises which in our books are ranged 
under the head of implied malice, will, if carefully adverted to, be found 
to turn upon this single point, that the fact hatli been attended tvith such 
circumstances as carry in them the plain indications of an heart regardless 
of social duty, and fatally bent upon mischief.”. So ’in East's Picas of the 
Crown, speaking of the responsibility of the judge who pronounces, and of 
the officer who executes, a sentence, that writer says : — “ If the person' 
who pronounced the sentence- had no colour of authority at all, it is un- 
doubtedly murder in him and in the person who hiowinghj executed such 
d sentence. But if there be but slight colour, and the judge acted bona 
^dc, and under a belief, though mistaken, that he had competent juris- 
diction, he could not, I think, be guilty of murder.” The same principle 
has been followed in judicial decisions. This seems the meaning of Lord 
Chief Baron Macdonald in Governor Wall’s case, which has been of late 
strangely perverted. It was a case (according to the evidence as believed 
by the jury) of an infliction of flogging (for a supposed mutiny), with such 
severity as to show that it was intended to cause death, which of course 
would be murder, for the sentence was not to death, and the intent was to 
cause death, so that there was guilty illegality .and actual murder. Yet 
even in such a case as that the said Chief Baron laid it down, " When a 
well-intentioned officer is at a great distance from his native country, and 
it shall not appear that circumstances arise which may disturb and alarm 
the strongest mind, it were not proper that strictness and rigour should be 
required, where you find a real, true, and genuine intention of acting for 
the best for the sake of the public. He is not in a position for getting 
assistance and advice ; and if in those circumstances he should be some- 
what thrown off the balance of his understanding, and does not exceed 
greatly the line of his duty, allowance for such circumstances ought to bo 
given to him. But, on the other hand, if he shall, by reason of his distance 
from control, isanton with his authority and command, it will be the duty 
of the law to control it and keep it within bounds” (28 St. Trials, 143). 
It is true it is laid down in Bussell on Crimes, that if any person wilfully 
and illegally puts another person to death, that act is, prima facie, murder 
unless it can be reduced either to manslanglitcr or excusable homicide, the 
proof of rvhich lies upon the party who caused the death. Butv to recon- 
cile this with the authorities, it must be supposed that the illegality is 
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The greatest judge (a) and tlie greatest statesmen, have 
equally laid it down, that the conduct of Governors or 
othci's in authority in distant colonies or dependencies, 
acting, not as private individuals, of their own mere motion, 


wilful. So even in .on oction, in which the question is legality, the 
existence even of reasonable grounds for believing a necessity may .amount 
to .a justification. This \v;is remarkably illustrated in the c.ase of H off v. 
A/itcHomncii, oiled 1 Term. rep. 530, an action against the Lieutenant- 
Governor of Soncganibia, for imprisoning him for nine months at Gambia, 
in Africa. The justification was under the Mutiny Act for disobedience 
of onlers (not in time of war), .and the imprisonment was at first legal, 
but wa.s aggrav.atcd by many circumstances of crucify. Lord Mansfield 
said : “ In frx’ing the legality of acts done by military ofticers in the excr- 
ci.se of their duty, jiarlicularly beyond seas, where cases may occur without 
the pos.'-ibility of apidication for proper advice, great latitude ought to be 
allowed, and they ought not to sutler for a slip of form, if their intention 
appears to liavc been upright. Tlic principal inquiry to bo made by a 
court of justice is, how (hr heart Mood. And if there appears to be nothing 
wrong there, great latitude will be allowed for misapprehension or mis- 
take. lJuf, on the other hand, if the heart is wroiir/, if cruelty, malice, or 
opirrc-ssion .appears to have occasioned or aggravated the imprisonment, or 
other injury complained of, they shall not cover themselves with the thin 
veil of Icg.al fonns, nor escape under the cover of justification, the most 
technically regular, from the jmnishment which is due to so scandalous an 
abuse of public trust.” Coekburn, C. .T., in his charge iir Nelson’s case, 
said ; — ” Therefore, if you should be of opinion that this case is one in 
which the want of jurisdiction is cither established, or is so far loft a matter 
of quc.-!tion as that you think those who have exercised it ought to justify 
what they have done before a jury of their countrymen in an English court 
of justice, where every ijue.stion will be carefully sifted, and the l.aiv c.arc- 
fully ascertained and detennined njion the most mature judicial delibera- 
tion, then, I say, however sorry we may be that gentlemen who have 
intended to do their duty, and who believed themselves to liave been 
acting under a valid authority, should be made amenable at the bar of a 
criminal court for the crime of murder; yet, if they have taken upon them- 
Hclvc.s to pul a fellow-subjcct to death without lawful authority, they must 
he content to stand by the conscquencc.s of what they have done. If, in 
the exercise of an .a.ssnmcd power, they have, in putting this man to dc.ath, 
done that which the law will not justify them in doing, they must bo 
amenable to the laws of their countiy.” Eut this language, it will be 
seen, is studiously vague, and only meant that the bill should be found. 

(5) Tims in Wall’s case, Chief Ilaron Macdonald said : " The case seems 
to me to be of peculiar importance ; for, on the one hand, as the Attorney- 
General has most liberally and most sensibly said, when a well-intentioned 
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but in the discharge of great public duties, and the exer- 
cise of the greatest of all public trusts, the trust of govern- 
ment, are to be protected, rather than prosecuted, if, acting 
honestly in the discharge of that duty, not with wilful 
illegality, but acting in the belief that they are acting 
according to law, or under a necessity which might fairly 
be considered to override all ordinary law, they inflict 
injuries on individuals. 

At common law, Governors of colonies would practically 
he protected from civil or criminal liability in acts done 


oiScer is at a great distance from Ws native country, having charge of n 
member of that country, and it shall so happen that circumstances arise 
Vi'Mcb may alarm and disturb the strongest mind, it u'cre not proper that 
strictness and. rigour in forms and in matters of that sort should bo 
required, urhere you find a real, true, and genuine intention of acting for 
the best for the sake of tlio public. You see they .are in a situation distant 
from assistance and from advico ; in these cireumstancos, if a man should 
be so much thrown off the balance of his understanding as not to conduct 
himself with the same care and attention that anyone in the county of 
Middlesex would be required to do, and docs not exceed greatly the just 
and proper lino of his duty, allowance for such’ circumstances ought un- 
questionably to be given to him” (p. 143, 28 St. Tr.). Language which 
exactly accords with that of Lord Mansfield, even in a case of civil action. 
The principle is the same in civil or criminal proceedings, except, indeed, 
that there is this great distinction, that in a civil proceeding, where there 
must be a strict legal justification, it rests on bare legality ; whereas in a 
criminal proceeding there must be wilful illegality. The most illustrious 
statesmen, not less than the greatest lawyers, have laid down tins principle. 
Thus there is a passage from Lord Erskine’s speech in the proceedings 
against Stratton, reported in the State Trials, vol. 21, in which he says, 
quoting the words of Burke, “ I am not ripe to pass sentonoc upon the 
gravest public bodies entrusted with magistracies of great weight and 
authority, and charged with the safety of their fellow-citizens, on the very 
same title that I am. I really think that for wise minds this is not 
judicious ; for sober minds, not decent; for minds tinctured with humanity, 
not mild and merciful. Who can refuse his assent to such admirable, 
manly sentiments 1 What indeed can- be so repugnant to humanity, sound 
policy, decency or justice, as to punish public men, acting in extremities 
not provided for by positive institution, without a corrupt motive proved, 
or even charged upon them. I repeat the words again, that every man’s 
conscience may force him to follow me, witliout a comrpt motive proved, 
or even charged upon them ” (p, 1279). Citted by Mr. Hannen. 
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honestly, oven though eiToncously, in the discharge of their 
duty, and it would appear that this immunity would extend 
to acts, such as the declaration of martial law, or the direction 
of military measures of war, in case of a great public emer- 
goucy, such as rebellion or invasion. The statute for the 
trial of Colonial Governors or other officers, in the service of 
the Crown, in colonies or dependencies beyc^nd seas (a), in 
entire accordance with the spirit and principle of the com- 
mon law on the subject, assumes that they can only be 
criminall}’’ liable, either for acts in their official capacity, 


(n) The 11 & 12 tVill.llI. c. 12, "An Act to punish Govemovs of planla- 
lions in this Kingdom, for crimes comihilted b}- them in the plantations," 
recites that due punishment is not provided for fioveral crimes and oCenccs 
committed out of tiic realm, -wheroof divem Governors or Commanders-in- 
Chief of pl.antations and colonies within Her Itlajcsty’s dominions bc 3 ’ond 
seas, have laben advantage, and have not been deterred from oppressing Her 
JIajcsl 3 ’’fi Kubjccls, witbin their respective governments and commands, 
nor from committing .several other great crimes and ofi'cnccs, not deeming 
themselves piini.shablc for the same here, nor nccount.ablo for siicli of their 
crimes and oUbnccs to any person ivitbin their respeetivo |;,rernmcnls and 
commands; and enacted, tliat anj' Governor orComniandcrdn-Cidcf of any 
jdanlalion or colonj', williin Her M.ajcHty’s dominions beyond the seas, 
shall be guilty of oppressing any of Her JLajesly's subjects within their 
rc.spcelive governments or commands, or .sliall bo guilty of any other crime 
or ofTcncc, contrary to the laws of the realm, or in force williin their 
respective governments or commands; such oppressions, crimes, and 
ofl'enccs, shall be enquired if heanl and determined in Her Majcstj''s Court 
of King’s Ecnch in I'lngland, or before sneli CommiRsioiicra and in such 
county of the realm as shall be assigned by Her Jl.ajcsty's Commissioners, 
and that such punishment shall bei«nietcd forsucli oifenders ns arc usually 
indicted for oUenecH of like nature coimnitlod in England.” The reason 
of this statute was, as is slated, llic lcg.al ina.vim lliat the trial of crime is 
loc.al, and that a crime can only bo tried in the country where it is com- 
mitted {Jlnphad v. Vcrchl, 2 W. Blackslono’s rep. 9S3), though it is other- 
wise of civil rights of action for pcraonal injuries, wliich ma.y be Ivied in 
England, though they arose abroad {Moslpn v. F(tbrir/ao, Cowper's Keports). 
As Lord liiunsficld observed in that ease, the statute said nothing about 
actions, for that rcasoji. it is rcslriclod to acts of oppression, that is wilful 
oppression, such as similar acts in a justice of peace in this counti-jg tor 
which a criminal information would lie at the suit of the King, as for an 
offence against justice, and an abuse of a liigli office; for wlucli no private 
aetioii will lie, or to crimes coinmiltcd in acts out of the scope of their 
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which, can be called oppressive {i. e., according to the 
ordinary tenor and meaning of terms, wilfully or cul- 
pably oppressive) ; or for crimes altogether out of the 
scope of their office ; which, again, implies conscious .crimi- 
nality. Aiid these statutes,' the scope of which is only 
procedure and place of trial (for which reason they do not 
apply to actions), only affirm and follow out the common 
law upon the subject. 

These statutes (a.) undoubtedly imply and affirm that 

office, for Avliicli indictmeut would lie in the colony, and lienee the statute 
provides two inodes of procedure, adapted to tbese two classes of offences : 
tlie one, the King’s Bench, ?. e., hy criminal information ; the other, by 
indictment at the assizes or before any court of -oyer and terminer, hy 
general or special commission. But the Act applies only to crimes. 

(o) The 42 Geo. III., c. 85, recites that persons holding and exercising 
public emplojTnent out of Great Britain often escape punishment for 
offences committed hy them, for want of courts having sufficient jurisdic- 
tion, by reason of their departing from the country where such offences 
have been committed, and that such persons cannot be tried in Great 
Britain for such offences as the law now stands (i. c., except under the 
prior Act which applied only to Governors and military Commanders), and 
enacted, that if any person who shall hold or exercise any public station or 
office out’ of Great Britain shall commit or he guilty of any crime, mis- 
demeanour, or offence, in the execution, or under colour, or in the exercise 
of such station or office, every such crime, misdemeanour, or offence, may 
he prosecuted in the court of King’s Bench in England, either upon an 
information exhibited hy the Attorney-General, or upon an indictment 
found, in which the crime, offence, or misdemeanour may be laid ox- 
charged to have been committed in Middlesex, and all such persons shall, on 
conviction, be liable to such punishment as may, by any laws now in force 
or Acts that may he passed, he inflicted for any sucJi, crime, misdemeanour, 
or offence, committed in England, and shall also he liable, at the discretion 
of the court of King’s Bench, to be adjudged to he incapable of serving 
the Crown in any other office or station, civil or military ; and then the 
Act goes on to provide for the obtaining of evidence concerning the 
matters charged, hy examination of witnesses abroad, and it also extends 
to actions against persons in such positions for false imprisonment, the 
provisions of the statute giving certain statutoi-y protection to magistrates 
sued for such causes of action. The Act, it will be observed, is in pari 
materia with the other, and the purview of it is procedure only ; it does not 
alter the law as to civil or criminal liability, and, as to the latter, it ex- 
pressly provides that no punishment shall he inflicted save such as might 
he inflicted for any such crime, misdemeanour, or offence .committed in 
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persons in sucii positions, may be guilty of “ crimes, mis- 
demeanours, or oflcnccs,” in the execution or under colour 
or in the exei-ciso of their station or office ; but then they 
equally impl}’^ and affirm, from the very use of such terms, 
that there must in such case be wilful and culpable miscon- 
duct or oppression ; and those terms are utterl}’ inapplicable 
to acts done honcstl}^ even though erroneousl}’-, in the dis- 
charge of their public duties and functions, least of all to 
their acts, in the exercise of those functions and discharge 
of those duties upon some great emergency, for the sake of 
the public safety. Such acts arc as much wthiu the scope 
of their duty, as the most ordinary acts in the exercise of 
their authority. 


Encjiinfl aqnmsl the common law or any Ruh^ccjncnl staintc. Now, at 
common taw, a justice of Itic peace or magistmte isliahlo civilly for any act 
in ordinary times Itcyond his jurisdiction, i. c., such an act ns according to 
haw he had no power to do under aiui circumstances, as in granting general 
warrants, and the same principle a]>prtes to ministers or Governors. Hut 
for any act within ids jurisdiction, /. c., which lie might do under certain 
circuni.'itanccs, lie is not liable even civilly, though he act erroneously, as in 
.adjudging n wc.apuu to he a gun, or a military weapon, when it is not so 
{llriltain V. Junnard, 1 Hrodcrick A. Hinghain’s Itcports). It i.s to be 
observed, that upon this latter Act it has been held, that it did not apply 
to an ordinary' felony, hut only to any crime or otlcnce in Iho execution or 
under colour of it (which w.as evidently read— being all one sentence— ns 
if it were in execution, tlint is to say, under colour of the oflicc), and there- 
fore, that it dhl not apply to a felony in execution or pretended execution 
of the oflicc (AVx v. Shftur, Maulc A .Selwyn’s Hep. -lOf;). The vc.ason 
of the thing, said Lord Ellcuhorough, would lead us a priori to coiichido 
that Uic jurisdiction ns to trial of felonies siiould bo restrained to tlic local 
court. Tlie object of the Act was in tlic same spirit as the Act of 
Will, in., to protect Tier hlajcsty’s subjccla against the criminal and 
fraudulent .acts committed by pereons in public employments abroad in 
the exercise of their omployment.B, and reach a class of public servants 
which tlio stal, of Will. III. did not rcacli, .and to place lliem in pari 
delicto with Governors, It has no reference to felonies, in spirit or letter 
(fii/d). From tliis it wmdd seem to follow that the legislature never con- 
templated tliat a Governor could he guilty of felony in the course of tlic 
execution of his oflicc, .at all events, in its honest excrciso. And it is fo 
oh.'^crvcd, (hat nlthough an indictment lies against a pviblic otiiccr at 
common law for wilful breach of duly {Ilex v, Holland, 5 Term Itcporls, 
GOT), or for acts wrongfully done under colour of their otnee, or under pro- 

N 
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But, at all events, if the Crown approves what has been 
done, even although there ma}’- have been some excess 
through error of judgment, for which the Governor and 
military Commander are held responsible ; then, inde- 
pendently of the legality of the proclamation of martial 
law, and of all acts done under it by military orders, there 
will be, upon the principles that have always been laid 
down, a bill of indemnity (a), which will be a legal bar to 

tence of acting in exercise of it (JRex v. Dobbin, 7 East’s Eep. 218), and 
there may be a criminal information against a magistrate for acting cor- 
mptly (^liex v. Blanchard, 4 Law Journal (N.S.), Magistrates’ cases, 241), 
yet there must be distinct evidence of the had motive, and mere irregular 
or improper conduct, as acting without evidence, will not suffice («: parte 
Fentiinan, 2 Adolphus & Ellis’s Eeports, 127). It is only when the Act is 
void in toto that it subjects him to an action {Groom v. Forestin’, 6 M. & S. 
314). 

(a) Thus, in the case of Jamaica, there was a Eoyal Commission of 
Enquiiy, reciting that it had been alleged that disturbances had broken 
out in the island, and had been suppressed, and the disturbances and sup- 
pression had been attended with great loss of life, and that excessive and 
unlawful severity had been used in the course of such suppresMon : and 
then it directed that full and impartial enquii-y should he made into the 
origin, nature, and circumstances of the disturbances, and with respect to 
the measures adopted in the course of their suppression. And the Com- 
missioners, having reported that the declaration of martial law was justified, 
hut that it was continued too long, and that the punishments were exces- 
sive, a hill of indemnity was allowed : “'That all personal actions and 
suits, indictments, informations, attachments, prosecutions, and proceed- 
ings, present or future whatsoever, against such authorities or officers, 
civil, military, or naval, or other persons acting as last aforesaid, for or by 
reason of any matter or thing commanded, ordered, directed, or done since 
the promulgation and publication of the proclamation of martial law afore- 
said, whether done in any district in which martial law was proclaimed, or 
in any district in which martial law was not proclaimed, in furtheranee of 
martial law, that is to say, on, from, and after the thirteenth day of October 
last past, and during the continuanee of sucJi martial law, in order to sitp- 
press the said insurreetion and rebellion, and for the preservation of the 
public peace throughout the island, shall be discharged and made void. 
And that every person by whom such act, matter, or thing shall have been 
advised, commanded, ordered, directed, or done for the purposes aforesaid, 
on, from, and since the said thirteenth day of October, and during the 
existence of such martial law, shall he freed, acquitted, discharged, and 
indemnified, as well against the Queen’s Most Gracious Majesty, her heirs 
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all actions or indictments for acts done honestly in the 
suppression of the rebellion. And thus, practically, the 
same result is arrived at in another way. But, upon the 
other hand, this would not preclude the Crown from pro- 
nouncing any censures upon the conduct of the Governor 
in proclaiming or declaring martial law, or the conduct of 
the Governor or military Commander in continuing or 
directing its execution, or for not properly controlling its 
execution. 

Whether, therefore, by reason of formal 'legality or by 
reason of practical immunity ; whether on the ground of a 
prerogative grounded on necessity, or of the necessity on 
which the prerogative is grounded, it w'ould appear to be 
the duty of a Colonial Governor to take all necessary means 
and measures to suppress rebellion. Within the last 
few years an eminent and experienced statesman has, in 


and succossore, ns ngninsfc nil and every persons or person •whomsoever.” 
But, upon the oilier hand, the Crown, while it affirmed the legality of all 
acts done under military’ orders under marli.'il law within the district, .and 
declared the bill of indemnity only ncccssarj* ns to acts done without 
orders or beyond the district, censured the Governor for- continuing mar- 
tial law too long, and for not properly controlling its execution. The 
proclamation there was under a local Act, which allowed it for not longer 
than a month, and the proclamation declared that “ martial law shall pre- 
vail ; and that our military forces shall have all power of exercising the 
rights of belligerents against such of the inhabitants of the said county, 
except .as aforesaid, as our said military forces may consider opposed to 
our Government and the well-being of our loving subjects.” The Coramis- 
sioners and the Crown were of opinion that under this proclamation mar- 
tial law was rightly maintained for a month, but that its execution ought 
to have been controlled and. restrained, and terminated when the rebellion 
■\vas subdued. It is manifest, therefore, that the question resolves itself 
practically into one of the approval of the Cro^vn as to the control and 
continuance of the measures of suppression, and that if the Crown approves 
there will be practic.al immunity. And although, no doubt, in the view of 
the Author and of the law advisers of the Crown on the case in question, 
the declaration of martial law carried Avith it legal immunity for all acts 
done under military orders, it is to be borne in mind, that practic.ally there 
can be no actual immunity, no sccuriiy against being vexed and harassed 
• by prosecutions or actions, unless there is a bill of indemnity, Avhich, no 
doubt, is meant when it is said that a bill of indemnity is ncecssaiy. 

N 2 
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clear and empliatic terms (a), upheld the doctrine that it is 
the right and duty of a Colonial Governor, on the occasion 
of a rebellion of a race or class -which threatens to he 
. formidable, to declare martial law, and maintain and exe- 
cute it, not only untd actual insurrection or resistance has 
ceased, but until the danger is past, and until peace and 
confidence are restored. And on that occasion the most 
eminent lawyers, as well as the most experienced states- 
men, concurred in entire approval of the conduct, of the 


(a) Lord Russell, Tvbosc name, it need ' not be added, is a guarantee for 
tbe maintenance of constitutional doctrine, and a sufficient answer to tbe 
nonsense wbicb bas been uttered on tbe subject, as if it were connected 
with despotism.” As if there were anything despotic in the exercise of 
the great right of social self-defence ! In tbe case of Ceylon, the duty of a 
Colonial Governor under such circumstances was thus described by the 
experienced statesman at tbe bead of tbe Government : “ Be it observed 
that the news of that insurrection came suddenly upon tbe Governor. He 
immediately sent for an officer, to whose discretion and whose experience • 
he might well trust. He acted according to that opinion. He immediately 
saw the General commanding the forces. He took means by which troops 
should be at once sent to the points at which the insurrection had broken 
out. He took other means by which the rebels might be promptly met 
and the rebellion promptly suppressed, and, in order to do that more 
effectually, with the concurrence of the General .and the Queen’s Advocate, 
he 'proclaimed martial law in that district of the colony which icas disturbed. 
The effect was immediate and most salutary ^ because in a few days the 
armed resistance had ceased. But T must admit that it is a most serious . 
resolution to come to, the establishment of martial law in any district or 
in any part of a colony. But the Governor had to consider that if, on the 
one hand, martial law cannot be continued without the risk of punishments 
which may reach not the most guilty, but those who have appeared in 
arms, and arc guilty according to the law of high treason and rebellion ; 
on the other hand, the consequence of refusing to continue martial law, 
even to put it in force, may be this, that rebellion may gain ahead ; that 
insurrection, which at first is weak and may be easily crashed, may become 
formidable ; that the whole order of the colony may be destroyed j that 
the allegiance wliieh is due to the Crown may be withheld ; that property 
to an indefinite extent may be spoiled and ruined ; but, above all, that 
humanity,' for the sake of which martial law was withheld, that huiiianity 
itself may be lost sight of, and many more lives may be lost in the 
straggle that may ensue than would have been lost if martial law had for • 
a few weeks been continued.” On that occasion it ■was objected, that mar- - 
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Governor in declaring and exercising martial law for tlie 
suppression of the rebellion; and affirmed, on tbe one 
hand, its entire legalitj^, and, on the other hand, its sound 
policy, udtU reference even to considerations of humanity. 
And as the view thus taken was arrived at with regard to 
such large considerations, and was based upon necessity, 
upon policy and humanity, it is obvious that it could not 
have had any reference to the mere circumstance tliat it 
was the case of a Cro^vn colony ; which, for reasons already 
suggested, seems to be quite immaterial ; and which, at all 


lial law liad been continued for ten wcoks, nUbongb the rebel force 
assembled at one time to attaek were defeated, driven baek, and dispersed. 
It was admitted that the Governor was not to blame for the stop ho had 
t.akcn. Hut it was objected that ho continued martial law. Lord Russell, 
however, replied that he acted in concert and with the advice of his Execu- 
tive Council in this respect, and that there was a preponderance of opinion 
in the Council in favour of continuing martial law', and that the Major. 
General commanding tlic district, above all, was strenuous in advising that 
the operation ol martial law should be continued. And Lord Russell 
vindicated this course, and said tlic Governor was right to t.ako tlie 
deliberate advice of his Executive Council, of those •who wore best ac- 
tjuainlcd with the colony, and with their advice to continue martial law. 
Lord llusscll in Parliament used the following langxiagc, which remarkably 
resembles those of Lord Jlansficld already cited ; and Lord Grey, Lord 
Cottenham, and Lord Camphcll, supported the s.ame viow (vide a?itc). “ In 
the last despatch wliicli the Secretary for the Cooluics (Earl Grey) wrote, he 
stateci tlmt Her Majesty’s Govcrntncnl still believed that the Governor was 
guided by opinions wliicli lie lind conscientiously formed— supported ns 
he was by liiosc who ouglit to advise him in the colony — tliat in proclaim- 
ing martial law, and in punishing those who sufrered, ho was acting, as ho 
believed, in the only w.ay tliat could maintain tlic tranquillity of the 
country, and provide for tlic welfare of Her Jlajesty’s subjects. That, sir, 
is our belief. It is our belief that when you send Ja Governor to a distant 
part of the glohc— when you find tliat he is scalously performing his duty — 
when you find tlmt he is endeavouring by all tho means in his power to 
prcsciTC tlio colony in allcgianco to Her Majesty, and at the same time is 
consulting the peace, tlic welfare, tlic prosperity of such colonj'— we tliink 
that confidence ought to bo held out to that Governor, that confidenco 
ouglil to bo placed in him, and that wc ought not, ns a Government, to 
attcmpl to throw any censure upon questions upon which we believe, if 
if there could he any diflbrcncc of opinion, he is more likely to judge 
right from the circumstances before him, and the assistance of liis advisers. 
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events, was not alluded to or relied upon by these eminent 
authorities as in any degree tbe ground of tbeir decision. 

Upon tbe principles bere laid down, that is to say, 
either upon tbe ground of a prerogative in tbe Crown, 
arising out of necessity for tbe public safety ; or, on tbe 
ground of that necessity, it would appear to be tbe right 
and duty of a Colonial Governor, in an emergency such as 
to raise a real case of necessity, arising out of a fearful and 
formidable danger, to declare tbe state of war, and use 
and exercise tbe means and measures of war, which, in 
reality, by whatever name it may be called, comes in sub- 
stance to martial law. And as, whether it is put on tbe 
ground of prerogative arising from necessity, or on tbe 
ground of tbe necessity itself, it can mabe no practical 
difference in this respect, that in neither case can it pro- 
perly be done, unless in a case of necessity, and ,in either 
case it can only be done- under tbe authority of the execu- 
tive, so it should seem that, on tbe same principle, it can 
make no substantial difference whether there is or is not 
. any local act or ordinance allowing of it (a). For, on the 

than we should be able who form our judgments of them at a distance. I 
believe we came to a right conclusion on that subject ; and I believe that, 
looliing at colonial government in general, this House ought to come to 
that conclusion. I believe that if at the first beginning of an insurrection 
a Governor were to say to himself, ‘ I must take care how 1 crush the 
rebellion ; I must be careful how I punish the oifenders ; I may he brought 
before a Committee of the House of Commons ; I may he censured by the 
Government under which I serve ; I may undergo the pains and penalties 
of a resolution of the House of Commons, and, therefore, I must he care- 
ful not to extend the verge and boundary of strict law.’ I believe if yon 
teach such a lesson to your Governors, while you will diminish their 
energy — while you will diminish the security of Her Majesty’s subjects in 
the colony, you will do nothing for humanity. On the contrarj% whenever 
an insurrection springs up, you will have a long and bloody contest — you 
will have the lives of Her Slajesty’s troops sacrificed on tbe one hand, and 
you will have the lives and property of innocent colonists destroyed or 
endangered on the other ; and, for my part, I must say I think it better 
that one guilty man should suffer, than ten innocent men should suffer 
death.” 

(a) The above is, no doubt, the ground of the following circular despatch 
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one hand, if there he, then, whatever be its terms, however 
loose or large, and whatever its effect as to bare legality, a 
Governor cannot escape responsibility to the Crown, if he 
put it in execution without an adequate necessity ; and, on 
the other hand, even if there be no such act, he need not 
fear his responsibility to the Crown or to Parliament, if he 
do no more than may fairly, in the exercise of an honest, even 
if in some degree erroneous judgment, be deemed necessary 
and expedient for the public safety. If there be a local Act 
or ordinance, the' Governor, even though it confers legality, 

of Lord Carnarvon, to tlic Colonial Governors, dated January 30tli, 1867, 
on tlic Eubieel of martial larv, wliich was presented to both Houses of 
Parliament by command of Her Majesty: — “ Sir, — Althougb I do not know 
that there exists in the colony under your government any law authorizing 
the proclamation of martial law by the Governor, I think it advisable to 
communiaato to you, for your information, and, if ncccssarj’, for your 
guidance, an extract of a despatch addressed by me to the Governor of 
Antigua, in which I have stated the views of Her Majesty’s Government 
on this subject. ‘ An enactment which purports to invest the Executive 
Government with a permanent power of suspending the ordinary law of the 
colony, of removing the known safeguards of life and propertj', and of 
legalizing in advance sucli measures as may be deemed conducive to the 
establishment of order by the military ofliccr charged with the suppression 
of disturbances, is, 1 need hardly say, entirely at variance with the sphit of 
English law. If its existence can in any c.asc be justified, it can only ho 
because there exists such a slate of established insecurity as renders it 
necessary for the safety and confidence of the well-disposed that, in times 
of national emergency, the Government should possess this extraordinary 
facility for the supprc.ssion of armed rcIicHion. But whatever apprehensions 
or disturbances may exist in any of Her Jlajcsty’s colonics, it is certain 
that no such chronic ’insecurity prevails in any of them, and in no colony _ 
therefore, should the power given by the present law to the Governor of 
Antigua bo sufl'ered to continue. I think it, therefore, necessary to repeat 
the instructions given by my predecessor, and to request that yon will 
cause to be submitted to the Legislature an Act repealing so much of tho 
law as authorizes the proclamation of martial law. I have only to add, that 
in giving you these instructions. Her Majesty’s Government must not bo 
supposed to convoy an absolute prohibition of all rocoureo to martial law 
under the stress of great emergencies, and in anticipation of an Act of 
Indemnity. The justification, however, of such a step must rest on the 
pressure of tho moment, and Ihc Governor cannot hy any instructions he 
relieved from the obligation of deciding for himself, under that pressure, 
whetho' the responsibility of proclaiming martial law is or is not greater than 
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will have to justify to the Crown the propriety of his con- 
duct in carrying it out ; and, on the other hand, if there he 
no such Act, then, w^hether or not the law confers legality, 
either because the common law allows martial law, or 
because it does not extend to the colony, the Governor, 
while equally having to justify his conduct to the Crown, 
will, if he has really acted under an honest and reasonable 
belief of necessity, be protected by a bill of indemnity. 

It is manifest, therefore, that the question practically 
resolves itself into one of approval or disapproval by the 


that of refraining from doing so.’” It is conceived, that in the last passage 
lies the real pith and meaning of the despatch, and that it is directed to 
the danger supposed to arise from the existence of an enactment absolute 
and unlimited in its terms. The terms of the Jamaica Act, for instance, 
■were rather general : “That the Governor shall be authorized, -with advice of 
a council of U’ar, in the event of dbturbance or emergency of any kind, to 
declare any district under martial law,” and no doubt it was to enactments 
of this nature the above dispatch alluded. It will be noticed that it dis- 
tinctly states the duty of the Governor to declare martial law if necessary, 
and though it speaks of “ trusting to a bill of indemnity,” it must not be 
supposed that it assumes the entire illegality of martial law, for then it 
would be opposed to all the authorities on the subject, including that of 
Cockbum, 0. J., in his charge in the Jamaica case, who denounces the idea 
of -wilful and wholesale illegality, and lays do-wn (as the A uthor had done in 
his book) that it is only casual and incidental illegality which is the proper 
subject of a bill of indemnity, and this, no doubt, is what the despatch 
alludes to. In a recent debate upon the subject, the late Under Secretary 
for the Colonies was reported to have said, that, but for such an Act, 
martial law could not have been declared, and that there would have been 
no necessity for a Commission of Enquiry into its execution. But this was 
a double error, for the Lord Chief Justice said in his charge, that if ever 
there was a case for martial law that was the case, and according to the 
above despatch, and the opinion of the Commissioners and the Secretary of 
State, it would have justified its declaration -without an Act; and, on the 
other hand,' the existence of the Act did not prevent the Crown from 
issuing a Commission of Enquiry into the conduct of the Governor, and 
pronouncing upon its -wisdom and propriety. And it is conceived that the 
existence or non-existence of such an Act makes, in substance, no differ- 
ence ; for if there be such an Act, the Governor will have to justify his 
conduct to the CroTO, and if there be no such Act, and be such a aisc as 
requires measures of war, he need not fear that, on any view of the law, he 
■will have an ample immunity, whether or not by bill of indemnity. 
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Crown, of the measures taken for the suppression of a 
rebellion. Assuming that, whether by virtue of the royal 
prerogative, grounded upon necessity for the public safety, 
and therefore vested in the Governor of a colony, as neces- 
sarily incident to the power of government, or by virtue of 
that necessity on which the prerogative is rested, there 
is any power, either at common law, or by any local act or 
ordinance, to declare the state of war, and exercise martial 
law, or take all the measures of war for the suppression of 
a rebellion ; the circumstances under which such a measure 
would be justified have recently been laid down and 
described upon the very highest authority (a). The cir- 
ca) Tims, in the recent case of Jamaic.a, wliich, from its having heen the 
Kulycct of enquirj' by a Royal Commission, is valuable; the rebellion 
began by an insurrectionary outbreak, an armed attack upon the magistracy 
and troops, and an absolute massacre. IVIiilc the volunteers were under 
arms at the Court house during the sittings of the court, the peasantry in a 
largo body came into the town, first attacked a police-station, and took 
possession of the arms, the police at the time being at the Court-house. 
The mob then advanced to the P.aradc, where the volunteers were drawn 
lip. The magistrate began to read the Riot Act, the mob advanced 
close to the volunteers, when the volunteers fired, and some of the mob 
were killed. Several gentlemen were killed, and others wounded. The 
Court-house, school-houBc, and the fort-house were burned down. The 
police force ivas disorganised. The prisoners in the district prison were 
liberated. The insurrection then spread in a differont direction. The 
actual rising of the negro population took place at a dificrent point of the 
island, and it rapidly extended from that point along the coast line of one 
end of the island for some fifty miles, until headed .and turned by the land- 
ing of troops, and it was also at the same time spreading to the north-west, 
until checked by meeting the troops. Under these conditions, and knowing 
the insecure and unprotected slate of the entire colony, and the small force 
available for our defence, in the event of any general rising taking place 
simultaneously, it was deemed a matter of absolute necessity and self- 
defence to proclaim martial law in the district where it existed and con- 
tiguou.s thereto. The council wore unanimous in that view. And it is 
necessary to bear in mind that there were only 500 men engaged in 
quelling a rebellion in districts tenanted by a population of some 40,000, 
and compriBing upwards of 500 square miles of countrj-. Nor must it bo 
forgotten that nearly the whole of the population, if not in actual rebellion, 
were sympathising with the rebels, and taking no steps to arrest its progress 
or aid the authorities. Under tlicsc circumstances, the Royal Commis- 
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cumstances appear to be these; either the actual occur- 
rence of an outbreak, or, at all events, positive evidence of 
its imminence, and evidence of a planned resistance to 
la-wful authority, with overt acts in preparation for such 
resistance ; the existence of circumstances in the poprda- 
tion, showing a certainty that the insurrection, if com- 
menced, would be likely to spread with rapidity ; a great 
deficiency of military power, and a great disparity between 
the forces on the side of loyalty and rebellion ; an evident 
danger, in short, to the State, and a peril so sudden and 
so formidable as to amount, in a reasonable sense, to a 
necessity.. 


sioners reported, concerning the measures adopted for suppressing the 
insurrection: “AVith the full knowledge of all that has occurred, we are, 
nevertheless, of opinion that, upon the information before them, and with 
the knowledge they possessed of the state and circumstances of the island, 
the Council of AVar had good reason for the advice which they gave, and 
that the Governor was well justified in acting upon that advice.-” And 
they thus stated the ground of their judgment: — “ 1. That the disturbances 
in St. Thomas-in-the-East had their immediate origin in planned resistance 
to lawful authority. 2. That the causes leading to the determination to 
ofier that resistance were manifold : that the principal object of the disturbers 
of order was the obtaining of land free from the payment of rent ; and that 
some, moreover, were animated by feelings of hostility towards political and 
personal opponents, while not a few contemplated the attainment of their 
ends by the death or expulsion of the white inhabitants of the island. 
3. That though the original design for the overthrow of' constituted autho- 
rity was confined to a small portion of the parish of St.- Thomas-in-the- 
East, yet that the disorder, in fact, spread with singular rapidity over an 
extensive tract of country, and that such -was the state of excitement prevail- 
ing in other parts of the island, that had more then a momentary success 
been obtained by the insurgents, their ultimate overthrow would have been 
attended -with a still more fearful loss of life and property,” The .Commis- 
sioners thus expressed their general opinion upon the question: “AVe think 
that the greatest consideration is due to a Governor placed in the circum- 
stances in which Governor Eyre was placed. The suddenness of the insur- 
rection, the uncertainty of its possible extent, its avowed character as a 
contest of colour, the atrocities committed at its first outbreak, the- great 
disparity of numbers between the white and the black populations, the real 
dangers and the vague alarms by which he was on every side surrounded, 
the inadequacy of the force at his command to secure the .superiority in 
every district, the exaggerated statements which reached him continually 
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"Wliether tlie declaration of martial law be, by virtue of 
a local act or otherwise, strictly legal or not ; it must be 
remembered that, as the declaration of martial law by 
the Governor of a colony is an act done by him in the 
execution of his office as a representative of the Crown, he 
is of course responsible to the Crown ; and if upon his dis- 
patches sufficient ground appears for censure, such censure 
may be pi'onounced ; or, if not, and there are complaints 
made as to the execution of martial law, and the absence 
of a proper control over it, it is ■svithin the competence of 
the Crown to issue a commission of inquiry (a) as to the 
declaration and execution of martial law, and the measures 

from dislnnt p-irls of the island, the vicinity of Hayli, and the fact that .a 
civil ivar tvas at the time going on in that countrj' j all these circumstances 
tended to impress his mind with a conviction that the worst consequences 
were to be apprehended from the slightest appearance of indecision.” And 
the Secretary of State wrote, “In the conclusions at which you have 
arrived, ITcr Jl.ajcsty’s Government generally concur, and they think that, 
looking at the singular rapidity with which disorder spread over an exten- 
sive tract of country, and to the state of excitement prevailing in other parts 
of the island, the ultimate defeat of the insurgents would have been 
attended with a still more fearful loss of life and property had they been 
permitted to obtain a more than momentary success.” And he added, “As 
regards the proclamation of martial law under the Island Act of 1844, Her 
JfnjcHty’s Government agree with you that the Council of War had good reason 
for the advice which they gave, and the Governor was weirjustified in acting 
upon that advice.” And the Lord Chief Justice of England stated that “if 
ever there was a c.ase for martial law, this was that case ’’ {Charge). 

(a) The commissions of oflicers arc held at pleasure, and the Sovereign, 
by his prerogative, has the right of appointing what is called a court of 
enquiry (ride Sir John Mordnunt's case, Sir John JIandcr’s case, and Lord 
Torriugton’s case — McArthur on Court-Martial, vol. i. p. 109, in 4th 
Edition), And military law recognises all disorders and neglect which 
officers and soldiers may bo guilty of, though not specified iir tlic Articles 
of War ( tVilliams' Martial Law, 148). In cases of this kind, the Com- 
mandcr-in-Chic( may direct a court of cnquiiy instead of a court-martial ; 
or the Secretary of State a commission of enquiry, which, instead of'bcing 
the exercise of an act of severity, is very frequently an act of tenderness to 
the party (Dallas, C. J., Home v. Lord Bcntinch, 2 Brod. & Bing. rep. ICO). 
The proceeding is, therefore, in its very nature, a proceeding by the Com- 
mandcr-in-Chief (or Secretary of State), for the purpose of obtaining that 
information, which he is bound to obtain, as to the conduct of every officer 
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taken for suppression of tke rebellion ; and, on the report 
of the Commissioners, to take such further course as may 
appear proper. 

Assuming that there has arisen such a rebellion as may 
constitute a case for the declaration of martial law, or for 
recourse to the means and measures of war, in order to its 
suppression, as that is a course to be taken by the 
Governor upon his responsibility, so he is the supreme 
authority in the colony, and is regarded as responsible for 


holding a commission in the army, in furtherance of the exercise of Hs 
public duty, upon the result of such enquiry, whether the enquiry is to 
cease in the first instance, or whether it is to lead to any ulterior measure 
(ibid). The report is, in its nature, a confidential communication, in con~ 
sequence of a direction by him, for the information of his ovm conscience in 
ike exercise of his piiblic duty (ibid, 163). It is on this principle that 
memorials to the Secretary of State are, although defamatory, if not 
wilfully and maliciously injurious, privileged or protected (Farman v. Tves, 

6 B. & Ad. 642 ; Blagg v. Stuart, 10 Q. B. rep. 907 ; Bex v. Baillk, 21 
Howell’s State Trials, 1). The Secretary of State is the ordinary channel of 
communication between the Sovereign and the subject, and a memorial to 
the Secretary of State is virtually a communication to the Sovereign, Her 
Majesty can direct an enquiry into the conduct of any of her servants and 
ministers^ and a memorial to the Secretary of State may be, in effect, a 
petition for such enquiry. Her Majesty cannot personally make the 
enquiry; and upon a petition to the Queen, she might direct it to be made 
(Lord Campbell, C. J., Harrison v. Bush, 5 Ellis & Blackburn’s Reports'), 
Thus, in the Jamaica case, the following commission was issued: — ■ 

“ Whereas, it is alleged that great disaffection hath prevailed in our said 
island, and that sundry evil-disposed persons have concerted the destruction 
of other our subjects resident therein ; and whereas grievous disturbances 
have broken out in our said island, and have been suppressed, and the said 
disturbances and suppression have been attended with great loss of life, and 
it is alleged that excessive and unlav/fnl severity has been used in the 
course of such suppression ; and whereas it greatly concerns us that full 
and impartial inquiry should be made into the origin, nature, and circum- 
stances of the said disturbance, and with respect to the measures adopted 
in the course of their suppression ; and whereas it is requisite for the sufli 
ciency of the said enquiry that it should be conducted by persons not 
having borne part in the government of our island during the existence of 
the said disturbances nor in the suppression thereof.” And then the Com- 
mission appointed Commissioners for the purpose of making such enquiry : 

“ And by all lawful ways and means to prosecute the enquiry, and to collect 
evidence in our said- island respecting the origin, nature, and circumstances , 
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general control over its execution or its duration (a) ; 
although, as the measures to be taken are military, and 
under military authority, their particiilar direction and 
regulation must be for the military Commander, and he is 


of tlic s.'iicl disturbance.^, and rc3])cctiii" the means adopted in tlie course of 
the suppression of tiic same, and rcspeclin" tlic conduct of those concerned 
in such disturhancc.s or suppression ; and wo do require you to communi- 
cate to ns, through one of the i)rincipal Secretaries, of State, as well the 
said evidence ns any opinions which you may think fit to c.vprcss tliereupon.’’ 
And the connni.ssion, after sitting for some time in Jamaica, reported 
upon the nature of (ho disturbances, and how far tlicy were rebellious, and 
of a nature to require mnrti.al law for their supprcs.sion, and also upon the 
nature of tlie mc.a.surcs taken under martial law, and on tlicir duration and 
continuance. And they reported, in effect, that the declaration of martial 
law was justified, and its maintenance for the entire period (one luonthl for 
which it was proclaimed, although they thought that its c.vecution ought to 
have been stopped earlier than it was. And ns the stnl.uto only in general 
terms allowed martial law to be declared, leaving it to the Governor to 
exercise his di.scrction ns to its duration and continuance, the report is 
equally applicable in all cases, and is therefore made the foundation of the 
following pages. 

(rt) On a recent occasion, the Sccrctaiy’ of State, in a dispatch already 
cited {ride ante, p. 12), acknowledged, “that, in the instruction to Colonial 
Governors, no reference is made to the possible occurrence of such an emer- 
gency as that in which he was placed.” And he added, “ How far it may 
be possible to frame general instructions which might .assist the Governor 
in the case of future disturbances arising in any colony, is a subject which 
will receive careful consideration at the hands of Her SLajesty’s Govern- 
ment.” But in a later despatch, already quoted (rddc ante, p. 32), the 
Scerctai^' of Slate declared that the Governor must c.xerciso his oira dis- 
cretion without instructions : “ The justification of a mc.asuro must rest on 
the prc.ssurc of the moment, and the Governor cannot, by any instructions, 
be relieved from the obligation of deciding for himself under that pressure, 
whether the responsibility of declaring martial law is or is not greater than 
that of refraining” (Despatch of Lord Carnarvon, cited p. 32). The diffi- 
culty and responsibility of the Governor's position may be exhibited by 
observing that the ncccssit}’ for martial law, and the propriety of its execu- 
tion or continuance depend inainlj' upon the deficiency or efficiency of the 
milit.ary force, and that again depends greatly on its disposition and distri- 
bution; and as to this, he has not actual control over the troops, but is 
liable to be embarrassed by differences between himself and the Commandcr- 
in-Chief. In the instructions to Colonial Governors, indeed, it is laid 
down, “That, as the supreme authority in each colony is entrusted to the 
Governor, it is not for him to determine the general nature of the opera- 
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left to exercise that control without any instructions, and 
acting entirely upon his own judgment and discretion, as to 
what may be necessary in the emergency. 

The measures taken being necessarily military, whether 

tions to be undertaken by Her Majesty’s troops for tbe suppression of 
rebellion, and to order sucb steps as the safety and welfare of the colony 
may appear to him to require to be taken by the Commander of the forces ; 
■while it is the duty of the officer in command of the troops to ol)ey such 
orders as he may receive from the Governor, and to adopt such military 
measures as may be best calculated to give effect to them.” Nevertheless, 
■when, ten days after the declaration of martial la^w, tbe Governor began to 
think of its discontinuance, and desired, ■with that ■vie^w, to distribute the 
military, reinforcements ha'ving arrived, throughout the island, to " prevent 
rebellion breaking out, and render life and property safe, and give a feeling 
of confidence to the inhabitants,” his directions ■were disregarded by the 
General, and thus all his plans -were defeated (Desp. of Mr. Eyre, Oct. 26). 
The Commander-in-Chief was desirous of concentrating the troops and 
declaring martial law over the ■whole or greater part of the colony, and at 
the time ■when the Governor was thinking of discountenancing it, the 
Commander-in-Chief ■was pressing him to extend it (Desp. of Mr. Eyrei 
Nov. 3, 1865). The Governor, on the contrary, was for contracting and 
discontinuing the operation of martial law, and in order to enable him to 
do so he was for distributing the troops. And again, “My views arc 
strongly adverse to the establishment of martial law in places in which, 
though excitement exists, and seditious language has been openly used, no 
actual outbreak had occurred (ibid). The policy by which I have been 
guided is desiring to occupy temporarily a number of parts which we had ■ 
'reason to fear might become the theatre of outrage. If this policy- 
is continued for a little time, the country will be restored to its usual 
quietude ” (ibid). But this policy was disapproved of and opposed by the 
Commander-in-Chief, and hence, about ten days before the discontinuance 
of martial law, the Governor ■wrote thus to the Secretary of State : “ It 
certainly may happen, and I trust will, that no evil may result from the 
omission in this instance to act upon the Governor’s instructions; but it is 
quite clear that the Executive can make no satisfactory or useful arrange- 
ments for the safety of the colony as a whole, if an officer at a distance is to 
be authorised by the General commanding, either to carryout the Governor’s 
views or not as he may think expedient (Desp. of Governor Eyre, Nov. 4). 
It ■was in consequence of these disagreements the distribution of the rein- 
forcements was postponed for two weeks after their arrival. And, there- 
fore, martial law was kept up for those ten weeks ; whereas, otherwise, it 
might have been dispensed ■with earlier. The importance of this considera- 
tion will bo appreciated when it is observed that the Secrctaty of State 
thought that martial law might liavc been dispensed with from the time 
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in the field, or in the disposal of prisoners (a) by trial by 
court-martial, the particular direction of the measures must 
necessarily rest with the military Commanders. The theory 
of martial law, whether considered as the extension of 
military rule to the whole population, or as the exercise of 
the measures of necessity by military force, under military 
authority, involves the supremacy of military power and 
authority in the declared district under martial law, and 
therefore implies that the direct and primary responsibility 
must necessarily lie in the military Commanders, that is to 

the reinforcements arrived ; whereas, the point was as to their distribution, 
and martial law stopped the moment they were distributed. And the main 
reasons given by the Governor for maintaining martial law during those 
two weeks, were to preserve peace and good order in the districts where the 
rebellion had existed, and to overawe the ill-disposed, and thereby prevent 
any rising amongst the negro population of the districts where disaffection 
and seditious tendencies were known to exist. And these objects might 
have been attained by a distribution of the troops, after the arrival of the 
reinforcements, as tlie Governor desired. But, in point of fact, the 
Governor is liable to be thwarted and opposed by the Commander-in-Chief 
upon this vital point, an^ in fact, he was so thwarted and opposed in the 
Jamaica case (i>ide.gnte, p. 190). 

(a) As already seen, the theory of martial law, according to the highest 
authority, is that it is the will of the Commander, and any theory on the 
subject must ultimately come to that, for military measures can only be 
taken by military force and under military authority. Hence, they must 
necessarily be under military direction, and, as the military authority must 
be derived from the Commander-in-Chief of the colony, the orders — more 
or less general — must emanate from him. Hence, in the Jamaica case, "the 
Commander-in-Chief delegated the command of the declared district to a 
field-officer, subject to himself, and that officer throughout reported to him. 
To that officer the Commander in-Chief gave only power, having such 
reliance on his judgment that he did not deem it necessary to give him any 
directions, and that was, in itself, an exercise of his judgment as military 
Commander; and if any instructions had been deemed necessary, it was for 
him to issue them. In point of fact, that he regarded himself as retaining 
the supreme command was shown by this, that he did, when he deemed it 
necessary, issue orders and directions. Thus, on one occasion, when the 
Governor desired to give any general directions, he could only do so by 
■way of suggestion to the Commander-in-Chief, who then gave effect to it. 
Thus, in the Jamaica case, the Governor, at the outset, gave the general 
directions that all rebels were to be cut off and captured (vide Ev. of 
Mr. Eyre). And then the Commander-in-Chief wrote to one of the 
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say, in the General in command of the district, subject to 
his superior, the Commander-in-Cliief of the colony. It is, 
therefore, for them to give forth certain directions to the 
officers charged with the actual execution of the measures 
of martial law. 

Subject to the Commander-in-Chief of the colony, it is for 
the General in actual command in the district, to issue such 
particular orders as he may deem necessary to cany out the 
general orders received from the Commander-in-Chief, and 
to see that those orders are carried out (a). And, although 

officers in command of dctacliments: “I have instructed you to send out 
parties and capture an}* rebels they may discover, and I am much pleased 
by your adopting a more decided course with regard to captured rebels. 
The numbers you have sent into camp on charges, or suspicion, c.aused 
some embarrassment. One of two courses seems to me, under martial law, 
to be the rule for you to adopt. If, on careful investigation, the captured 
prisoners arc innocent— always giving them the benefit of the doubt — then 
release them; but, if guilty, are tahen red-handed, then summary justice 
and execution.” Then there was a despatch ratten by the Governor to the 
Commander-in-Chief : “I am of opinion that all prisoners should, as 
rapidly as possible, be tried ; and those who arc not deserving of death, 
or flogging, be released ; it is not dcslnablc, with our overcrowded gaols, to 
sentence persons to imprisonment, nor would I advise that flogging be 
resorted to more than can be helped.” The Commander-in-Chief then 
wrote to the General in command: “In furtherance of the opinion expressed 
by his Excellency, and in consequence of the large number of prisoners 
now at Ep-Park Camp, I am to direct you to take pressing steps to dispose 
of these cases, either by courts-martial, or, where the charge is not -.of a_ 
serious nature, by the infliction of such amount of corporal punishment as 
you may deem the offence merits. Where evidence is wanting in support 
of a minor charge, release the prisoner with a caution.” 

(a) Thus, in the Jamaica case, the orders issued by the General in com- 
mand showed an anxious desire to confine the acts of the military' within 
the strictest limits of military discipline, and to take precautions against 
excesses or outrages by the soldiers, and some of these really are worth 
recordingl and preserving as useful cautions for the future. Tide Colonel 
Nelson’s order, October 20, to Lieutenant Adcock : — “ All ringleaders to 
be' secured ; men found in arms to be summarily dealt with ; minor 
punishments to be inflicted on the spot." So in his despatch, October 17 : 
— “C.aptain Hole’s proceedings were temperate, decided, and judicious; 
all rebels captured, having been tried, he had instantly executed.” The 
context and the other despatches showed that by this was meant actual 
rebels, convicted of active participation in the rebellion ; taken red handedj 
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in the excitement of an emergency, it may have happened 
that the orders fimt issued to the officers were necessarily 
general, and that more particular directions were only 
issued, as the necessity appeared to arise for them, on 
account of any errors committed or apprehended, and on 
the particular occasion may have been too late to prevent 
the occurrence of all excesses, yet, when once issued and 
recorded, they became useful as monitions or instructions 
against similar errors. 

as the Commandor-iu-Chiof expressed it. Order of General Nelson, 25th 
October : — “ The officers commanding will respectively forbid any man to 
enter the house of an}' one, under any pretext whatever, unless accompanied 
by a commanding officer. Any man found doing so will be handed over to 
the Provost-Sfarshal, for summary punishment." On the other hand, the 
Brigadicr-Gencnil, liaving received a complaint against the Provost-llar- 
shal, near the termination of martial law, wrote the following : — " 6th Nov. 

■ 1SC5. hlcmo. for the Provost-JIarshal. The Provost-JIarshal appeared to 
consider his power-s more c.xtensivc than they .arc. He is simply entrusted 
with authority to iutlicl summary punishment on any individual whom he 
may detect in the commission of offences against order and discipline, 
and this is only to bo o.vorciscd upon the commission of any particular 
offence which m.ay call for an immediate example. No one knows better 
than myself the necessity, under past circumstances, for speedy action by 
the Provost-JIarshal — these now arc passed. I, therefore, peremptorily 
forbid any summary punishment being inflicted within the cimp hence- 
forth ; and all cases of serious nature arc to be referred for my decision, 
or that of my A.D.C., to whom alone I shall delegate authority to dispose 
of such. — A. A. Nelson, Brigiidicr-Gcncral Commanding Field Forces, 
iforant Bay, Cth November, ISGo.” This letter w.as inserted by the Com- 
missioners in their report. Thus, on the 2nd November, in his order to 
an officer who was to relieve a detachment : — “ It will be neces5.ary for you 
to exercise strict control over the men of your detachment, and not to per- 
mit any man to quit his quarters for the purpose of fora^jing, &c. You 
arc not scut to your post for the purpose of punishing the negro, but to 
maintain order, and to afford protection to the inhabitants generally. You 
are not to inflict summary punishment if any supposed rioter be sent as 
prisoner to you ; bo good enough to inquire into the case, and, if you con- 
sider the same as of a serious nature, send him to my head-quarters, with 
the evidence against him. You will doubtless have many prisoners brought 
before you, and may possibly through the animus of the inhabitants. 
Petty cases of larceny I cannot interfere with ; they must hereafter be 
dealt with by the civil authorit}'. I am quite aware you will be much 
pressed to administer punishment to supposed criminals, and you must bo 

O 
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As it is difficult, on the one hand, to frame regulations 
or instructions for the prevention of abuses or excesses, the 
occuiTence of 'which is not foreseen or contemplated, and, 
on the other hand, difficult to prevent abuses and excesses 
on the part of forces engaged in a new and difficult service, 
in the midst of the excitement of a great emergency (a), it is 
obvious that it is .of more importance to notice such orders 
and directions as have been issued on the occurrence of 
such abuses or excesses, with a view to prevent that recutT 

firm, temperate, and judicious in all communications witli civilians. You 
are not, on any account, to march out for the purpose of attaching anyhody. 
The rebels, if reported in fotce, which I apprehend is quite impossible, must 
not be approached ivitbout my distinct order in willing. You will be pleased 
strictly to conform to the instructions herein, and any deviation therefrom 
will be a source of discomfort to yourself. — (Signed) A.. A. Nelson, Briga- 
dior-Gcnoral Commanding Field Force.” He bad no particular instruc- 
tions from the Commandcr-in-Chicf, and he in the first instance issued none 
to the officers, who therefore were left at first entirely to their own discre- 
tion, although afterwards he issued some admirable orders, quoted with 
approval by the Commissioners. At the first, however, the officers wci'o 
left without any definite instructions, and could only bo guided by their 
own discretion and the usages of the service. This was evidently fbe view 
taken by the distinguished officer, the President of the Commission, for, in 
tlic examination of one ol the officers, he put this as the governing ques- 
tion; “ During the time your detachment was out, were they brought under 
control according to the usages of the service 1 ” (Ev. of Lieut. Adcoch.) 
That is, were they kept under orders, as for instance, in regard to firing, 
which should only he under orders, and so as to other matters. It appeared 
from this that, in the view of Sir H. Storks, the usages of the sen-ice, 
coupled with military orders, formed the only rule. And this, it is con- 
ceived, is the true view, and is to he found laid down in Simmons on 
Courl-MartiaL 

(a) In the Jamaica case, the Governor wrote to the Secretaiy of State: 
“ It must always be expected that during a time of active operations in the 
field, and especially when a country is under martial law, some fow occur- 
rcuees must take place which arc to he regretted, and which are not accom- 
panied by that strict formality which ought to be observed when practicable. 
Some cases of impropriety, and some acts of injustice, must- always take 
place ; but I trust it will be found th.at these have been as few as could 
reasonably have been hoped for, and have been unknown to, and unsanc- 
tioned bj-, those more immediately in. command.” And it turned out upon 
inquiry before Koy.al Commissioners, that this ' was so ; and that as they 
were unknown to and unsanctioned by “ those more immediately in com- 
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rence, and thus to profit by the experience so unhappily 
acquired. And there can he no doubt that the more par- 
ticular are the orders or directions issued upon such an 
occasion, the more usefully will they operate in regulation 
and restraint of the execution of martial law, or of the 
measures of repression, which may be necessary. 

It is manifest that, on such an occasion, the measures 
taken being under military authority, the Governor, the 
supreme ruler at a distance, can only be informed of them 


manfl,"’ eo they were t, miiUo fortiori, unknown to and unsanctioned by the 
Governor himself, who of course could not be everywhere at the same time, 
who could only have general and more direct information of what was 
going on (the reports going to the CoTOmandcr-in-Cblcf), and who was 
moreover overwhelmed by tlic cares of general government, and the 
anxieties and claims of the whole island. The Royal Commissioners, in 
the J.amaic.'i case, held language very similar to that of the Governor: “We 
fear that this, to a great extent, must ever be the case W'hcn the ordinary 
laws, framed for the suppression of wrong doing, and the protection of the 
well-doer, arc for a lime suspended. The circnmslances which arc sup- 
posed to render necc.'sary their suspension, are almost sure to be such as to 
c.xcitc both fear and passion ; and some injustice, and we fear some cruel- 
ties, will be certain at such times to bo perpetrated ; but we think that 
mncli which is now lamented might have been avoided, if clear and precise 
inslrnotions had been given for the regulation of the conduct of those 
engaged in the .suppression, and every officer bad been made to understand 
that he would be bold responsible for the .slightest departure from those 
instructions. It docs not seem reasonable to send officers upon a very 
difficult and perfectly novel service, without any instrvjctions, and to leave 
cvciytbing to their judgment. But as, under any circumstances, however 
carefully instructions may be prepared, and however implicitly obeyed, the 
evils of martial law must be very great, we arc driven to consider wdiethcr 
martial law might not have been terminated at an earlier period than the 
expiration, of the thirty days allowed by the statute.” But it appeared to 
the Commissioners that it was most unfortunate that the officers were left 
so entirely without definite instructions, and so much to their own discre- 
tion ; and their views were thus embodied and affirmed in the despatch of 
the Secretary of State on the subject ; — “ It appears to them (the Govern- 
ment), to be evident that, even in the first excitement of the disturbances, 
and stdl more at Bomc later period, if martial law was allowed to continue, 
instructions ought to have been issued to the officers to whom the actual 
conduct of the operations was entrusted, which would Jiave rendered such 
an abuse of power impossible. They agree entirely in the words which 
you have used, that ‘much which is now lamented might have been avoided 

0 2 
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by means of -reports (a), whicb must follo-w their actual exe- 
cution, and be' reports of acts already done and measures 
already taken. And it is obvious^ also, that the reports 
must take some time in reaching the Governor, and that 
some further time must intervene before he can' be in a 
position to take action thereon ; as the course to be pursued 
must necessarily depend upon circumstances to be con- 
sidered -with reference to the condition, not only of the 

if clear and precise instructions had been given for the regulation of the 
officers, &c.’ ” 

{a) The kind of measures taken and of information required on such an 
occasion, were alike indicated by Mr. Cardwell in one of his despatches to 
the Governor, in the case of Jamaica. “1. The number of persons tried, 
and of those sentenced by courts-martial, specifying the charge and sen- 
tence, and whether or not the sentence was executed, and under whose 
authority, and whether minutes were taken of the evidence on which the 
sentence was founded in each case ; alt minutes of evidence so taken to bo 
appended to the return. The return should show also at what places and 
times respectively the offences were charged to have been committed, and 
the accused persons were arrested or captured and tried, specifying in ‘each 
case whether the offence was committed before or during martial • law, 
■a bother the arrest or capture w.as made during martial law, and in a place 
to which martial law extended ; and if the person accused was arrested or 
captured in a place to which martial law did not extend, and removed to a 
place to which it did extend, there to be tried by martial law, and for an 
offence not committed during and under martial law, it should be stated 
by whose authority this was done, and ■whether under the advice of the 
Attorney-General of Jamaica. 2. Whether any persons were hanged, 
flogged, or otherwise punished without trial, and if so, by whom and under 
whose authority in each case, specifying the name, sex, colour, and quality 
of the person punished, the nature and date of the punishment, the nature 
and date of the offence, and the grounds on which it ■was assumed to have 
been committed. 3. The number of persons, so far as can be ascertained, 
who were shot in the field or in the bush, their names, sex, quality, and 
colour, and whether adults or children, specifying in all cases whether they 
were resisting or flying, whether armed or unarmed, and if aimed, ■with 
what -weapons, whether such as are used only for the purposes of offence, or ■ 
such as are used also in agricultural or other peaceful occupations. 
4. Whether any and what oral or written instructions -were given to officers in 
command of detachments sent in pursuit of rebels, whereby they might 
know on what evidences or appearances, other than hostile action or atti- 
tude, they were to assume that those whom they might meet with were 
rebels; and whether those officers, or any of them, wore led by their in- 
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district^ but tbe whole colony, and especially on the suffi- 
ciency or distribution of military force, considerations bear- 
ing upon the important questions of the continuance of 
martial law and the Governor’s responsibility for it. 

The most important question, however, for the Governor, 
is one which is entirely for him, in his council, as 
representative of the Crown, and as the supreme civil 
authority in the colony ; viz., as to the duration or con- 
tinuance of martial law (a). And as there is, of course, no 

structions, or otherwise, and without authority, induced to assume that all 
persons flying or hiding from pursuit, ov all persons found with plunder, or 
all persons leaving their labour on plantations, were to he regarded as 
rehols and shot when met with. Copies of all written instructions should 
be furnished ” (Despatch, Dec. 1).' On that occasion the Secretary of State 
in bis final despatch wrote, "ll'ith respect to the other measures of severity 
to whicli I have above referred, you have not imputed, and Her Majesty’s 
Gorerhment do not impute, to Mr. Eyre any personal cognisance at the 
time of those mcasuies ; but they feel strongly that when a Governor has 
been compelled to proclaim martial law, it is his hounden duty to restrain 
within the narrowest possible limits the severities incident to that law, and 
for that purpose to keep himself constantly informed of what is taking 
place under it. In the first alarm of such a disturbance it cannot be 
expected that it will be possible for him to restrain all persons acting under 
martial law within the bounds which his own discretion would prescribe ; 
hut if it were deemed ncccssarj' to continue martial law, it was the duty of 
the Governor to inform himself of the character of the proceedings taken, 
and to put an end to all proceedings which were not absolutely necessary, 
and therefore justifiable on the ground of necessity.” 

(a) That war may endure long after actual hostilities, or that military 
sway may be necessary, and constitute a state of war justifying martial 
law, although actual hostilities have ceased, has been illustrated and estab- 
lished in a case decided by the Privy Council. There a territory had been 
conquered, and a Commissioner (Mr. Elpbinstone), appointed by tbe Croini 
for its settlement, who appointed a military ofRcer to act under him, with 
these instructions : “ Until the neighbouring districts shall have been 
settled, endeavour to bring under your authority as much of tbe country as 
may be within your power. The first consideration, therefore, is to deprive 
the enemy ot his resources, and in this, as in all other points, everj’thing 
must be made subservient to the conduct of the war. All arrangements 
that interfere with that object must be reseiwed for times of greater tran- 
quillity.” When a village has once submitted, any practices' in favour of 
the enemy must be punished as acts of rebellion by martial law. The 
Commaudcr-iu-Clucf will be directed to assemble a court-martial for the 
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question as to tlie continuance of merely military measures, 
that is, military measures in the field, so long as there are 
any bodies of men in a posture of hostility or rebellion, this 
question, again, practically resolves itself into the .nature of 
the measures taken, and especially as to dete't'rent measures. 
For, as to the maintenance of martial law merely in 
terrorem, for some short time after the cessation of actual 
hostilities or acts of open outrage, there would probably be 
no question, any more than as to measures purely military. 


trial of such persons as you may think lit to bring before it, and to inflict 
capital punishment immediately on conviction. The same course must be 
adopted rrith regard to persons wlio shall conspire against our government, 
and likewise to all banditti who may assemble in the neighbourhood. 
I particularly call your attention to the necessity of inflicting prompt and 
severe punishment on pei-sons of this description. Parties sent to plunder 
the country, are in all cases to be considered as freebooters, and either 
refused quarter or put to death after a summary inquiry, when there is no 
doubt of their guilt {Elphinstone v. Bcdrcchmtd, 1 Knapp’s Privy Council 
Cases, 320). And the lawfulness of all this was indirectly afiSrmed in that 
case by the Privy Council, although the particular question only related to 
the seizure of property, for the ground of decision was that the country 
was in a state of war, and under military authority. Thus, in the case 
already cited, it was distinctly stated that no actual hostilities were carried 
on in the neighbourhood, and the act in question was at a distanee from 
the scene of actual hostilities. “ The General (Sir Lionel Smith), stated 
that he was receiving reports as to the state of the country, and that when- 
ever he received information that the enemy had means of re-assembling, 
he despatched troops to preserve the tranquillity of the country, and see 
that they did not re-asseinble. He considered that he secured the tran- 
quillity of the country, by sending the detachments, and that if he had not 
sent them, they would have been up again ; they were subdued but not dis- 
persed. He considered it to be necessary that the force should be very 
strong, to keep the tranquillity of the country ; he considered it a neces- 
sary precaution to let everybody see that we had an overwhelming force, on 
account of there being a disaifected population.” The General, as here 
stated, was Sir Lionel Smith, who afterwards became Governor of Jamaica, 
and the views he thus expressed, as to the proper course to be.pursued in a 
country in a state of disaffection. and disturbance, had a very remarkable 
resemblance to tlie policy of a successor of his, in the government of the 
same island, Mr. Eyre, who urged upon the Commander-in-Chief, with a 
view to avoid the necessity for continuance of martial law, and restore the 
country to a state of peace and confidence, which might enable him to 
dispense with it, the distribution of military force. ( Yidc post.} 
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The question, practically, would be as to the execution of 
martial law, and especially as to the deterrent measures 
pursued, and their duration. 

As the execution of martial is only justified by necessity, 
and .that necessity is measured by danger, and that danger 
by the disparity or deficiency of military force, it is mani- 
fest that the duration or continuance of martial law must 
mainly depend upon the sufficiency and disposition of 
military force (a). Martial law, indeed, is but the com- 

(o.) Tims, in the case of Jamaica, where, ten days after the declaration of 
martial law, the Governor began to think of providing for its discontimi- 
anco ; the reinforcements being about to arrive, he desired with tliat view 
to distribute them throughout tlie island, in order thus to prevent rebel- 
lion breaking out, and render up the property safe and give a feeling of 
.confidence to the inhabitants; his directions were disregarded by the 
General, and thus all his plans were defeated (Desp. of Mr. Eyre, Oct. 26). 
The Commander-in-Chief was desirous of concentrating the troops, and 
declaring martial law over the whole or greater part of the colony, and at 
the time when the Governor was thinking of discontinuing it, the Com- 
mandcr-in-Chief was pressing him to extend it (Desp. of Mr. Eyre, Nov. 3, 
I8C0I. The Governor, on the contrary, was for contracting and discontinu- 
ing the operation of martial law, and -in order to enable liim to do so, he 
was for distributing the troops; he wrote, “my own views are strongly 
adverse to the establishment of martial law in places in which, though excite- 
ment exists and seditious language has been openly used, no actual outbreak 
has occun-ed. If this policy is continued for a little time, the country 
will be restored to its usual quietude ” {ibid). But this policy was dis- 
approved of and opposed by the Commander in-Chief, and hence about ten 
days before the discontinuance of martial law, the Governor wrote thus to 
the Secretary of State : “ It certainly may happen, and I trust'will, that 
no evil may result from the omission in this instance to act upon the 
Governor’s instructions ; but it is quite clear that the executive can make 
no satisfactory or useful arrangements for the safety of the colony as a 
whole, if an ofiiccr at a distance is to be authorised by the General com- 
manding either to carry out the Governor’s views or not as he may think 
expedient, and without the Governor having any opportunity of knowing 
for a considerable period of time whether the arrangements he has directed 
have been acted upon or not (Desp. of Mr. Eyre, Nov. 4). There was 
ever}’ reason to believe that if the Governor had been allowed to have the 
distribution of the troops as he had desired, the duration of martial law 
might have been shortened. As it was, it was only continued a week after 
the reinforcements arrived ; a period which was occupied by the discussions 
and arrangements for their distribution. As soon as they were distributed, 
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pensation for the weakness of military force^ and tbe- 
necessity for it ceases with, the presence of an adequate 
military force, whence it is that it can hardly be necessary, 
in this country. Hence it is that the question resolves 
itself practically into the suflSciency of military force to 
allow of such a distribution of it as to prevent danger and 
restore peace and confidence. 

It has always been laid down (a), and has recently been 
recognized on very high authoritj'^ — that of Royal Commis- 

martial law was terminated. The Royal Commissioners took no notice of this 
most important consideration, which it is manifest is vital to the whole 
question. The Secretary of State did indeed advert to it, and though he 
concurred in the Report of the Royal Commissioners, that the execution of 
martial law had been kept up too long, he did not, nor did they, object to 
its continuance. It was rather to the number of executions under courts- 
martial that the objection was directed, and it was thought that the Gover- 
nor should have restrained them. But it was not understood that he had, 
by distinct orders, restrained them, several days before the Commissioners 
thought they ought to have restrained them ; he having sent a despatch to 
the Commandcr-in-Chief, desiring that the prisoners should be disposed of, 
releasing all but those guilty of the worst offences ; and if this had been 
followed out, the executions must have been largely limited, and almost 
entirely put a atop to. And although it was said he ought to have known 
■what was going on, it was overlooked that the reports did not go to him, 
and that he might fairly presume his orders were carried out. 

(a) Thus, in the Jamaica case, the Royal Commissioners reported : — 
“ But as under any circumstances, however carefully instructions may be 
prepared, and however implicitly obeyed, the evils of martial law must be 
very great, -(ve are driven to consider -whether martial law might not have 
been terminated at an earlier period than the expiration of the thirty days 
allowed by the statute. We know how much easier it is to decide this 
question after than before the event, and we arc aware, too, that sometimes 
the success of the measures adopted for the prevention of an evil deprive 
the authors of those measures of the evidence they -would otherwise have 
had of their necessity. We have endeavoured, therefore, to place ourselves 
as far as is possible in the position of the Governor and his advisers at- the 
time their determination was arrived at.” Then after stating that on the 
21st October, the rebels were defeated in their stronghold (the rebellion 
having broken out on the 11th, and that on the 24th the leader was taken): 

“ Prom this time it must have been clear to all that the rising was put 
down, and that the only thing to be feared was simultaneous risings in 
other parts of the island. The question to be considered in deciding upon 
the conduct of the Government is not whether such risings were in fact 
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sioners, aud tliat of tlie Ministers of tlie Crown, writing witli 
deliberation after tlieir report— that as one great object 
and advantage of martial law is in the exercise of deterrent 
measures, by the summary punishment of those engaged in 
tire rebellion, those measures may be resorted to during 
the rebellion, and for some time longer than the duration 
of actual insurrection or open resistance, so long as the 
danger may reasonably be supposed to continue against 
which these deterrent measures are directed. And that a 

likely to take place, but vlietlicr the Government, -with the information 
then in their hands, had reasonable grounds for apprehending they might 
take place. It jvill be seen that they were receiving almost daily reports 
from diflcrenl parts of the island, which must have led them to the con- 
clusion that considerable danger of such risings existed. They could not 
at the time investigate, as we have, the grounds on which those reports 
rested. They were fonvarded by the ciistode.s of dilfcrent parishes, in whom 
the Government was bound to j)lacc a certain amount of confidence, and 
they would have incuned a serious responsibility if, with this infonnalion 
before them, they had thrown away the advantage of the terror which the 
very name of martial law is calculated to create in a population such as 
that which exists in this island. But there was a course which might have 
been pursued by which that advantage would have been secured, and yet 
many of the evils ordinarily attendant upon martial law avoided. On the 
30th October it was formally stated by the Governor that the wicked rebel- 
lion lately existing in certain parts of the county ot Surrey had been sub- 
dued, and that the chief instigators thereof and actors therein had been 
visited with the punishment due to their heinous oflcnccs, and that he was 
certified that the inhabitants of the districts lately in rebellion were desir- 
ous to return to their allegiance. From this day, at any rate, there could 
have been no neccssitj' for that promptitude in the execution of the law 
which almost precluded a calm inquiry into each man's guilt or innocence. 
Directions might and ought to have been given that courts-martial should 
discontinue their sittings ; and the prisoners in custody should then have 
been handed over for trial- by the ordinary tribunals.” This plainly implied, 
it will be perceived, that for some ten days after the defeat of the rebels in 
their last stronghold, and after the capture of the leader, the danger and 
alarm still continuing, deterrent measures might justly have been pursued. 
There was nothing in the despatch of the Seerelary of State, confirming 
the Report inconsistent with this ; on the contrary he wrote, " If not from 
the capture of the leader, at least from the time when the reinforcements 
arrived, and the amnesty proelaimed, there could have been no necessity 
for the execution of prisoners, although even then the Government would 
have incurred a serious responsibility, if they had thrown away the advan- 



202 


JIARTIAL LAW IN THE COLONIES: 


Governor, so long as that danger continues, would be 
incurring a heavy responsibility if he were to throw away 
the terror which the name of martial law is calculated to 
inspire. 

Amd although it has undoubtedly been justly laid down 
upon the same high authority, that the execution of martial 
law ought not to be continued any longer than is absolutely 
necessary for the suppression of the rebellion (a) ; and that, 

tago of tlie terror ivliich the name of martial law inspired.” There is 
nothing in the charge of Cockbum, C. J., inconsistent with this in point- 
of law, and his statement as to the facts, that the rebellion was over in a day 
or two, is, it will bo soon, uttorlj’ at variance with the Report of the Com- 
missioners. 

(o) This was the great lesson laid down by the Jamaica case. Thus the 
Secretary of State wrote upon this question in these terms: — “It remains, 
at present, to consider the conclusions at which you have arrived with 
respect to the continuance of martial law in its full force, to the extreme 
limit of its statutory operation, and to the excessive nature of the punish- 
ments inflicted. In reviewing this painful portion of the case, the greatest 
consideration is due to a Governor placed in the circumstances in which 
Governor Ejto was placed. The suddenness of the insurrection ; the 
uncertainty of its possible extent ; its avowed character as a contest of 
colohr ; the atrocities committed at its first outbreak ; the great disparity 
in numbers between the white and the black populations ; the real dangers 
and the vague alarms by which he was on every side surrounded ; the in- 
adequacy of the force at his command to secure superiority in every dis- 
trict ; the exaggerated statements which reached him continually from 
distant parts of thejsland ; the vicinity of Hayti, and the fact that a civil 
war was at the time going on in that country ; — all these circumstances 
tended to impress his mind with a conviction that the worst consequences 
were to be apprehended from the slightest appearance of indecision. You 
have justly obseiTed how much easier it is to decide such questions after 
than before the event, and that sometimes the success of the measures 
adopted for the prevention of an evil deprives the authors of those measures 
of the evidence they Avould otherwise have had of their necessity. Yet, 
upon a full review of all the circumstances of the case. Her ilajesiy’s 
Government cannot but agree with the conclusion of j'our report, “ that by 
the continuance of martial law in its full force to the extreme limit of its 
statutory operation, the people Averc deprived for longer than the necessary 
period of the great constitutional privileges by which the security of life 
and-property is provided for. They also agree with you that, at least from 
the time at which the reinforcements had arrived, and the amnesty was 
proclaimed, “ there could have been no necessity for that promptitude in 
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in particular, it should be borne in mind " that future good 
government is not the object of martial law, that example 
and punishment are not its end, but only its means, and 
allowable only so far as necessary for its legitimate object ; 
and that its severities can only be justified when, and so 
long as they are absolutely necessary for the immediate 
re-establishment of public safety : ” yet, on the other hand, 
as it is obvious that this a qtiestion of degree, and one of 
delicate and difficult judgment, it is not one in which error 
can possibly be the subject..of any criminal liability, but is 
a matter on which the Governor must exercise his dis- 
cretion, subject only to the control and the approval or 
disapproval of the Crown. And in the consideration of 
this question, a wise and considerate minister, following the 
course of the- wisest and greatest judges, will make large 
allowance for the difficulties of the case ; nor will even a 
case considered fit for some extent of censure or dis- 
approval be deemed a sufficient reason for questioning the 
legal immunity, or withdrawing the bill of indemnity prac- 
tically necessary to give it full effect. 

The question, it will be seen, resolves itself mainly into 
the control or continuance of those deterrent measures, hy 


,tlio cxeculion of the law which almost precluded a calm enquir}- into each 
man’s guilt or innocence }” and that " directions might and ought to have 
been given that courls-mavlial should discontinue their sittings. The 
prisoners in custody might then well have been handed over for trial by 
the ordinaiy tribun.als." It may, indeed, he admitted that, as you have 
said, the Qoveruraent would have incurred a serious rcsi)onsil>ility if, with 
the information before them, they had thrown away the advantage of the 
terror which the verymamc of martial law was calculated to inspire ; but it 
appears from the gummai-j' of the sontcnccs by courts-inarti.al appended to 
3 'oiir report, that the numbers executed must have included many who 
were neither ringleaders of the insurrection, nor participators in actual 
murder or outr.agc of the like atrocity ; while for the rvholesalc flogging 
and burning of houses, the circumstances of the case do not appear to 
funiisli any justification. Future good government is not the object of 
martial law. Example and punishment arc not its objects ; its severities 
can only he justified Avhen, and bo far as, they are absolutely necessary for 
the immediate re establishment of the public eafetj'.” (Desp, of Mr. 
Cardwell.) 
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to hold such trials ; the nature of the offences to be tried, 
the constitution or procedure of the tribunals, the proof to 
be required, the penalties to be inflicted, or the period for 
which such trials should be allowed to continue, and the 
rules and principles by which they should be regulated, or 
the principles on which they should be controlled. The 
authority of courts- martial in such cases rests only on 
necessity, and the same necessity supplies the governing 
rule or principle which must guide all their proceedings. 

As, according to the law of England, rebels are not less 
subjects because they are rebels ; and, according to that law, 
.subjects, even though rebels, cannot be executed without 
a trial (a), it follows that there must be prisoners ; and 

soncrs must needs be taken (unlcs.s a system of indiscriminate massacre is 
to be followed), and the question must needs arise wlictlier or how they 
are to be dealt with, and they can only be cither released or tried, for it is 
a principle of law that a British subject must not cither be slain in resist- 
ing nor c.xccutcd without trial. Thus, on the occasion of what was called 
the Manchester massacre, that the troops had hilled men, unarmed and 
unresisting, and had cut down and trampled upon women ; the court said, 
“ If this were done ; if unresisting men were cut down, whether by troops 
or not, it is murder, for which (he parties arc liable to be tried bj’’ the law 
of the country ” (Abbott, C. J., 4 B. & Aid. p. 323). “ At all events it 
would import a crime, wliich might be cither murder or manslaughter, 
according to circumstances ’’ (Best, J, ib. p. 327). Tliat, however, was not 
under martini law, but the military were only acting in aid of the civil 
power under the common law; it was not martial law, under which rebels may 
be dealt witii suraraarily with some trial. On the other hand, in Wriffhl v. 
F'dzgei-ald, 27 Siatc Trials, and in Governor IVairs case, 28 State Trials, 
it was laid down in clear accordance with the clearest principles of natural 
Justice and English law, that oven a rebel or mutineer must not bo capitally 
puiiislicd without trial, though it may be a trial by court-martial. Hence 
in the Ceylon case, there were such trials, and the Government and Parlia- 
ment upheld them. . Hence, in the Jamaica case, the first questions put by 
the Secretary of Stale were, whcllier any person had been flogged or hanged 
without trial, and hence the Royal Commissioners examined carefully into 
the trials ; all this implied an authority arising from necessity and an 
authority to be controlled by necessity. 

(a) It is obvious that if tlicre is not to be slaughter, there must be pri- 
soners, and assuming that there arc prisoners, unless they arc simply to be 
lield for the civil power, they must be dealt with by the military. But if 
the ordinary course of .pisticc would suflicc, there is no need of martial law 
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administration of this lav? of necessity hy some kind of 
rule ; and the most obvious is that afforded by the broad 
analogies of military law in time of war. Courts-martial, 
under ordinary military laiv, derive their jurisdiction, in 
cases within the HCutiny Act and Articles of War, from 
those enactments, which apply to soldiers in the service of 
the Crown, and of course cannot, in their terras, embrace 
soldiers serving against the Crown : as to which, whether 
in wav or rebellion, enactments or regulations have not 
usually been provided, because they are not entitled to the 
benefit of regular rules made for the protection of the 
loyal soldiers and servants of the Crown. But as these 
enactments do not in cases not within their terms, limit 
the powder of the Crown as to martial law, even over 
its soldiers in its service ; so neither do they at all exclude, 
limit, or restrain the power of the Crown over soldiers — 
whether subjects or others — serving against it ; so that as 
to the former, that is subjects, while, on the one hand, they 
incur the doom of traitors, and are, of course, not entitled 
to the rules of regular war, as ransom, exchange of 
prisoners, or the like, so, on the other hand, they are, as 
subjects, still within the protection of the Crown, and en- 
titled, when not actually in conflict, to the rights of subjects, 
and, therefore, to trial at common law, except so far as the 


orirainnlc slaughter. Therefore, for the saho of hum.anity, there must he 
trials, an<l the trials must ho legal, therefore the courts-martial must be 
deemed lauTul tribun.als. Now, if convened as drum-head courts-martial, or 
detachment gcncr.al conrls-marlial are, by orders from the military com- 
m.ander, who holds a commission from the Crown which authoriHcs him to 
convene such courts for trial of soldiers or persons liable to be treated as 
such, and they arc composed of persons holding commissions from the 
Crown which authorise them to sit on such courts-martial, it is conceived 
(hat such courts during martial law are lawful tribunals, if it is true, as 
has already been shown, that the effect is to establish the state of war and 
the laws of war. Otherwise, how could a court-martial, in time of war, try 
and cxccnto a subject who played the part of a spy. That case is not 
within the Articles of War, which apply in terms only to the soldiers of 
the “Crown. How then is it? By virlnc of the law's of war and their 
general authority as commissioned officora of the Crowu. 
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exigencies and tKe emergency may necessarily deprive 
them of that privilege by reason of an urgent necessity for 
more summary justice ; and the jurisdiction of courts-' 
martial over them, therefore, rests upon necessity. 

With regard to the constitution of courts-martial in the 
distant dominions, colonies, or dependencies of the Queen, 
where it would be impossible to constitute them regularly 
as required by the Articles of War (a), special provision is 


{a) Thus, the Mutiny Act originally only applied to the Queen’s 
dominions, and nov maiuly and almost entirely does so. So again it 
recites that it is only necessary in time of peace, solemnly declaring, as the 
reason, for its enactment, that no man, may he adjudged to lose life or limb 
in time of peace by martial law or by any other manner than according to 
the common law. Then its first enactment only limits the power of the 
Grown within the realm. “ No person toithin the United Kingdom or within 
the KiHtkh Isles shall, by the Articles of War, be subject to any punishment 
extending to life or limb or to be kept in penal servitude except for crimes 
which by the Act are expressly made liable to such punishments, or shall 
be subject, with i-eferance to any crimes made punishable by the Act, to be 
punished in .any way which shall not accord with the provisions of the 
Act.” And then the second section restricts the articles and pro- 
visions of the Act to soldiers listed or employed in the service of the 
Crown. The power of the Crown, therefore, as to martial law even over its 
own soldiers out of the realm is not (except by one or two special provi- 
sions) limited or restrained by the Act or the Articles, still less is its power 
at all affected as regards soldiers not in its service, whether or not under- 
subjection to it. As regards soldiers not in subjection, nothing need be 
said, save that they are left to the “ custom of war.” As regards soldiers in 
subjection to the Crown and serving against it, i. e., armed rebels and 
traitors, the power of the Crown is just what it was at common law, neither 
more nor less, and it is conceived, that it is limited only bj' the extent of 
the necessity created by the emergency, although when that necessity 
ceases thej- are entitled to trial as traitors. 

(a) These Articles ordinarily require a general court-martial to inflict a 
capital penalty (Art. 115), to consist of thirteen members (Mutiny Act, s. 8), 
but detachment general courts-martial are also allowed that power (117), 
and any court-martial may sentence any soldier to corporeal punishment 
for mutiny or for insubordination, accompaaii’ed with personal violence, or 
W'hile on active service in the field, for mutiny or any breach of the Articles 
of War, provided that no sentence of corporeal punishment of a regimental 
court-martial shall, except in cases of mutiny with personal violence, be 
put in execution m time of peace without the leave of the General com- 
manding the district or station, superior to the officer by whom the 
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made by tbe articles, 17111011 allow of tlieir being constituted 
of so small a number of officers as three, and to be com-' 
posed also of members of both the land and marine 
services ; provisions dictated by obvious sense and con- 
venience, and, indeed, by that necessity which is the sole 
foundation for martial law, even as to the soldiers of the 
Crown. And further, there is special provision for the trial 
before courts-martial of all soldiers in these distant depen- 


Ecntcnce may have been confirmed (118). No sentence of a general court- 
martial shall he carried into effect till after a report shall have been made 
to the officer commanding-in-chief ; and no sentence of death shall be 
carried into cfTccl in any of our colonial possessions until it shall have been 
approved by the civil Governor (123). These Articles, it -will be observed, 
arc only ciblifjatory as to soldiers of the Crovm, and arc not, except by way 
of analogy, applicable to a case of martial law in rebellion ; but the spirit 
of the provisions would apply by analog}', except so far ns affected by the 
exigencies of the emergency and circumstances of distance, difficulty of 
communication, lapse of time, and the like. A detachment general court- 
martial shall have the same powers in regard to sentences upon offenders 
as a general court martini, but no sentence of a detachment general court- 
martial shall bo executed until the General commanding the Army of 
which the division forms a part shall have approved and confirmed (124). 
Then the Mutiny Act, s. 12, provides that it shall he lawful for any officer 
commanding any detachment serving in any place beyond seas, where it 
may be found impracticable to assemble a general court-martial, upon com- 
plaint made to liim of any offence committed against the property or 
person of any inhabitant by any person serving with or belonging to Her 
Alajesty’s Army, being under the immediate command of such officer, to 
convene a detachment general court-martial, which siiall consist of not less 
than three commissioned officers, for the purpose of trying such person, and 
every such court-martial shall liave the same powers, in regard to sentence 
upon offenders, as are granted to general courts-martial, provhled that no 
sent^: :e of any such court-martial shall be executed until the General 
commanding the Army of which such detachment forms part shall have 
approved and confirmed. Then the Articles of War further provided, 
that any soldier who may bo serving in any place within our dominions 
beyond the seas (except India), where there is no civil judicature in force, by 
an appointment or under an authority competent to try such offenders, 
and who shall be accused of treason or of any other civil offence whicb, if 
committed in England, would be punishable by a court of ordinary cri- 
minal jurisdiction, shall be tried by general court-martial, and if found 
guilty, shall be liable, in the case of any offence which, if committed in 
England, would bo capital, to suffer death, &c., no such punishment to be 
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dencies, even for such officers as v?ould in this country be 
cognizable only before the ordinary criminal courts of the 
country, as rebellion or treason. And although the letter 
of these articles may only be applicable to the soldiers in 
the service of the Crown, it is obvious that they are equally 
applicable in spirit and in principle, and l)y very close 
analog)^, as affording guidance in the constitution of courts- 
martial for the trial of soldiers against the Crown ; that ivS, 
of rebels : and, indeed, it admits of gr'eat doubt whether 
some of these enactments are not in terms applicable to 
rebels. 

If the declaration of martial law for the suppression of 
rebellion be, as it is conceived it is, the application to the 
rebels, on the gvonnd of necessity for the public safety, and 
on the principle that they are soldiers, of that absolute 
military rule which is, it is admitted, applicable even to the 
loyal soldiers of the Crown, on the . same principle of 
necessity in time of peace to a great extent b}' statute, 
and in time of war by prerogative ; then the offences 
cognizable under martial law, and the penalties inflicted, 
may be derived by analogy from those applicable under 
martial law to soldiers ; and, at all events, by analogy to 


carried into effect until llie officer commanding-in-clucr sliail have approved 
and confirmed (148). Nov this enactment in terms applies to any soldier 
serving (not saying serving ■ffith our forces), and, therefore, there is i-oally 
strong grounds for contending that it applies even in tei'ms to rebels in 
arms, who are soldiers, although not serving their sovereign but serving 
against her, and so it seems to be considered and is so laid do\Yu in Sim- 
mons on Court-Marlial. But at all events it is applicable in spirit and in 
principle, and by vay of very close analogy to the case of armed re- 
bellion, provided there is a necessity for its application in order to the 
suppression of the rebellion. Only it must always be borne in mind that 
no application of martial law to civilians can bo justified beyond that neccs- 
sit 3 ', which is its onlj^ basis or justification even as regards soldiers. If, 
however, by reason of a formidable' armed rebellion and the suspension, by 
that course, of the civil judicature, so that it is practically powerless to 
deal with the danger, there is an urgent necessity for the application of the 
deterrent measures of martial law, these enactments appear to afford by 
analogy tbe most obvious guidance. 
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such as are dofanecl iu the Articles of War, which appear to 
eni race aud lender capital all wilful acts of mutiny and 
sedition, and all wilful attempts to stir up sedition. And, 
if the true theory bo that of necessity for the public safety, 
the jiracticnl result is the same, for under neither theory 
would the enforcement of martial law be justified Ueyoncl 
the necessity ; and, on the other hand, xuilUin that neces- 
sity it can scarcely bo deemed unjust to apply to rebels, 
ir. c. to soldiers in arms against the Crown, the same mea- 
suic of justice as it applied to the soldiers of the Crown (cC). 


(a) Under the Arlicles of War, “Any aoUlicr who shall begin, excite, 
cause, or join in .any mutiny or sedition in any of our land or marine forces, 
or who, Itoing prc.'ont at any mutinj' or sedition, sliall not use liis utmost 
endeavour.^ to siipprcf.s tlic same, or wlio coming to tlic knowledge of any 
mutiny or intended mutiny pliall not, without delay, give notice liiorcof to 
ids eommandiug odicers, shall sufler death or such other punishment as a 
gcncml eoiirt-mnrtial sliall aw.ard” (Art. 00-38). Now the letter of this 
Article only applies to sedition in the arm 5 ’, hut in principle and in spirit 
it is .n.s appliciihlc to rchclUon, and tho analogy indeed is perfect, wlion it is 
borne in mind, that in rc))cllion there is no neutrality, and that tho 
General is in command of (he lehok district., and t hat tho rebels arc soldiers, 
and, therefore, soldiers under his command. So ns to offences in the field, 
“ Any soldier or officer who shall hold correspondence with or give intelli- 
gence to the enemy, dirceUy or indirectly, or relieve with money or 
ammiinition, orknoiriugly harbour and protect an enemy, shall suffer dcatli, 
or who being employed in foreign parts slmU force a safeguard or break 
into any house for plunder, shall suffer death or penal servitude,” &c. The 
letter of these Articles apidic.s only to soldiers employed by the Crown ; 
hut in war, even as to the soUlicrs of the Crown, the powers and penalties 
of military law arc not limited by the terms of the Articles, as is admitted 
on all liands, and, therefore, it is beyond a doubt that a soldier under the 
Crown wlio should stir up a sedition against tho Crowm or its officers would 
be deemed amenable to tlio same penalty as for mutiny or sedition in the 
army, and in martial law the General is in command over the whole popu- 
lation, and tho attempt to stir up the inhabitants against him would ho 
justly made, if nccc.ssary for the public safely, amenable to the same mili- 
tary law as is apidic.ablc to the soldiers of tho Crown upon the ground 
of tho same necessity. But then, undoubtedly, this view only rests upon 
.and assumes the necessity. On the other hand, it will be obvious, that this 
necessity may exist to a greater degree in the ease of a leader wlio is 
stirring up rebellion than in that of an isolated soldier or rebel rvho is 
merely cauglit in the act of mutiny or is taken in arms, for the latter only 
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MARTIAL LAW IN THE COLONIES : 


The trials by martial law are under the entire control of 
the military Commander (a), piimarily under the Control 
of the military Commander of the declared district, who 
determines according to the analogies aod principles of 
military law what courts-martial shall be held and what 
cases are fit and proper to be tried ; but this is subject to 
the control of the Commander -in-Chief, before wdiom the 
proceedings should be laid for revision and review, unless, at 
all events, there is any such imminent and urgent necessity 
for instant execution of the sentence as precludes this 
course. And, beyond all doubt, considering, on the one 
hand, the analogies afforded by military law, and, on the 
other hand, the extreme importance of having a clear, 
calm, and cool review of capital convictions by a superior 

represents the oficncc and the power of an individual, whereas the former 
may by his influence excite, and wield, and embody the force of hundreds 
or of thousands, and it does not consist with the sense of justice that the 
humble and ignorant soldier, who merely yields to an impulse of insubordi- 
nation, should be for the sake of public safety sentenced to death, and that' 
an, educated person who raises a whole populaiion to rebellion, and causes 
hundreds to rise, should not bo amenable to military law, prodded it 
appears necessary for the safety of the province, and the suppression of the 
rebellion. 

(d) That the primary authority would be in the military Commander of 
the district, but subject to the control of the Commander-in-Chief of tho 
colony, is shown conclusively by what occurred in Jamaica, whore the 
General in command, on a question arising as to jurisdiction to try a case 
by court-martial, submitted it to tho Commandor-in-Chiof, and acted on 
his opinion in declining to try the cases, on the ground that they were not 
connected with tho rebellion (Ev. p. 682). Tho Commander-in-Chief, in 
that case, gave genei-al directions to tho General in command, and only 
abstained from giving more specific directions because he had confidence in 
his discretion. Ho gave it, indeed, as his opinion before a Royal Commis- 
sion of enquiry, that he had nothing to do with tho courts-martial, but the 
above shows that he might have had, and tho facts proved before the Com- 
mission abundantly showed that it would have been far better if he had. 
For although he gave a particular order to one officer as to the proper 
course under martial law, viz., to try the prisoners speedily, and onlj’ exe- 
cute those taken red-handed, no steps were taken to sec if this rule was 
followed, and in point of fact unhappily it was not, and some persons were 
executed without any evidence of guilt. That he would have ha^d autho- 
rity to order the proceedings to be laid before him for revision is manifest, 
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Commander, standing aloof from tlie heat, the haste, and 
the excitement of the district in rehellion, it is most 
desirahle that there should be such review. 

The execution of martial law, and the measures to be 
taken, especially the trials by court martial, being neces- 
sarily, from their nature, as being carried out under military 
authority, matters for military regulation, it is the military 
Commanders who are primarily responsible. All that the 
Governor can do is to communicate to them, or rather to 
the Commander- in- Chief, general directions, leaving it to 
them, or to him, to carry them out by issuing the proper 
militai-y orders to the officers, and by seeing that their 
orders are observed and obeyed (a). And the general 
tenour of the Governor’s directions will doubtless be to 
restrict trials by courts-martial to the gmver and clear 
cases of criminality, as murder, arson, and the like. 

and in poin6 of fact, as already seen, lie did give orders, and some eases 
•were submitted to liim. 

(rt) Thus, in the Jamaica case, about ten days after the operation of mar- 
tial law began, the Governor -^vrotc to the Commander-in- Chief : " I am of 
opinion th.at all prisoners should as rapidly as possible be tried, and those 
who arc not deserving of death or flogging bo released. It is not desirable 
with our over-crowded gaols to Bcnlcncc prisoners to imprisonment, nor 
would I advise that flogging should bo resorted to more than can be 
liclpcd.” The Commnndcr-in- Chief then sent this in a letter to the mili- 
tarj' Commander, and it was his duty to see that it was carried out. After 
this the Governor wrote : “ It is my intention to proclaim a general 
amnesty in the county of Surry to all except those who have hem pariici’ 
pators in the murders, excepting those who are found in possession of stolen 
property, and excepting those wlio arc now prisoners awaiting trial, upon 
their coming in and reporting themselves to the civil or military authorities 
as submitting themselves to the Queen’s authority ” (Desp. Oct. 26). And 
a little aftenvards to the Commandcr-in-Chicf: “I would beg to suggest 
that the Colonel should ho requested to furnish all the evidence he can, 
cither written or oral, against each and all of the- prisoners sent in under 
his. authority ; and if no evidence' of serious crime was obtainable, they 
would, as a matter of course, be released. If any of the prisoners sent in 
were taken in arms or with stolon property in their possession, the parties 
who captured them should appear before the Courts to give evidence against 
them. It is only the captors who can declare the grounds upon which the 
captures were made ” (Desp. Oct. 30, 1806). 
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The key to all questions as to acts cognisable by courts- 
martial, under martial law, is the principle that martial 
law is a measure of military necessity for the purpose of 
meeting a state of war ; and that, therefore, it is restricted 
to acts connected with the war. It is important to bear 
in mind that courts-martial under martial law are, upon 
general principles, restricted to the trial of offences com- 
mitted in causing, or in cairying on, or aiding and abetting, 
the rebellion ; and therefore are, in point of place, re- 
stricted to acts done or taking effect within the district 
declared, and, as to time, are precluded from trial of 
offences prior to the rebellion, and not committed in 
causing or inciting to it. It is a general principle that the 
trial of crimes is local (a), and that it depends upon the 

(a) This principle ifi as ancient as anj’ in the law, and hence in the Y car 
Boola it is laid doTO, that a man, who sends another to commit a murder 
in another county, is guilty of murder where the murder is actually com- 
mitted. The strongest illustration of the principle was afforded in a case 
where a man who had committed the offence of abduction in Ireland, whore 
it was capital, was seized in England, taken to Ireland, convicted and 
executed (/?c» v. Kinlcrky, 2 Strange’s Reports, 848). The principle is, 
tliat crimes are in their nature local, and the jurisdiction (in the trial of 
crimes) is local (L. C. Justice Do Grey, Baphad v. Verdki, 2 Wm. Black- 
stone’s Rep. 1058), which was the case of imprisonment abroad under the 
orders of the General of Bengal. So on this principle it was hold, that a 
person who had committed a crime in England might he arrested in 
Scotland, and so in the converse case (ilfure v. Bay, 4 Taunton’s Rep. 43). 
Hence it was held, that a British subject, arrested abroad on a warrant 
upon an indictment for a misdemeanour, brought in custody to England, 
and there committed to prison, is not entitled to be discharged (per Lord 
C. J. Tenterdcn, and Parke, J. ; Bx parlc Scott, 4 hi. & R. 361 ; 9 B. & C. 
446). Where the crew of a Dutch ship had mastered the vessel and ran 
away with her, and brought her into Deal, it was held, that they might be 
seized and sent back to Holland v. Kay, 4 Taunt. 43). The truth 

is, that it is a fundamental principle that at common law, and apart 
from statutable or special law, causes can only be tried in the counties 
where they were committed (See Kcx v. Biinlctl, 4 Barnard’s & Alderson’s 
Reports). And in cases of offences which do not require personal presence 
the crime is committed where it is caused and directed. Tims an infonna- 
tion at common law for a conspiracy, for planning and fabricating false 
vouchers to cheat the Crown (which planning and fabrication were done 
beyond seas), is well triable in a county where the receipt of the false 
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locality of the offence. . Tliereforc, it follows that a person 
cannot be tried under martial law for an offence committed 
out of the district ; though, on the other hand, it equally 
follo^Ys that he may be tried under martial law for an 
offence in its nature cognisable by martial law, if either 
'virtually or constructively committed within the district, 
though he is out of it when arrested, and even though he 
has never personally been there at all. For it is familiar 
law that a man who intentionally causes a crime commits 
it whore it is caused. 

With regard to the time at which acts or offences must 
have been committed' which are cognisable under martial 
law, it follows on the same principle that courts-martial 
under martial law can only take cognisance of such acts as 

voucliors, transmitted lUithcr by one of tbc conspirators through the 
medium of Uic post, and tlic application there of a third person for pay- 
ment, Avhich ho there received, took place (/?cx v. Brisac, and Rex v. Scott, 
4 East, 1G4). .So in the c.asc of a libel, if a publislicr receives a letter, the 
letter itself containing expressions of the writer, indicative of his having 
sent it to the pubiishor for the purpose of pvihlication — the whole is evi- 
dence sufiiciont for the jury to find a publication by the procurement of 
the defendant (Bex v. Jokmon, 7 East, C5) in the place where it is received. 
It was, indeed, once doubted whether a libel be triable in any county but 
that where the publication took place [Bex v. Bunlctt (Burl.), 3 B. & A. 
717 ; 4 B. & A. 95). But it is now held, that where a defendant writes and 
composes a libel in one county, with an intent to publish, and aflcrivards 
publishes it in another, he may be indicted in either (ibid). When a letter 
was inclosed in an envelope, and received hi the county of hi. open, accom- 
panied with written directions for publication, as expressed in the envelope, 
this was evidence to go to a jurj' of a publication in hi. That law, how- 
ever, only applies to libel, and if the oficncc is the incitement to rebellion, 
the crime is committed where the incitement kikes effect and where it docs 
its nuKcliicf (ibid Bcx\. O'Connor, 13 Law Journal (Magistrates’ Cases), 33; 
Rac V. Hunt, 10 Queen’s Bench Rep. 925). So in other eases the locality 
of the crime is where tlio crime takes effect, thus, in obtaining goods by 
falKC pretences it is where the goods were obtained (Regina v. Stanbury, 4 
Cox's Criminal Cases, 94). This principle, was lately applied by a very 
learned judge in the case of a tri.al by court-martial, a case in which an 
ofiicor was removed from Calcutta to Rangoon, to bo tried there for an 
offonco committed there, and the learned judge (Mr. Justice Willcs), held 
it lawful, laying it down, as a general rale and principle of lav,% and one of 
unhmal ajppUcalion, that crime is local in its trial, and that oflenecs 
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have been committed in causing or heepi/ng up the rebel- 
lion (a) ; and though it is to he borne in mind that, as the 
declaration of martial la-w is only the declaration of a state 
of things already existing, and therefore its operation 
really commences from the time of the rebellion which 
raises the necessity for it, and so the courts can take 
cognisance , of acts, in causing the rebellion, committed 
before the declaration of martial law ; they cannot take 


are to te tried •where they have been committed {Keighley v. Bell, 4 Einla- 
son’s Cro'wn and Nisi Prius Reports, 790 ; ■v\’here see a note collecting all 
the cases on the subject). The principle was admitted-by Cockburn, C. J., 
in his charge in Nelson’s .case, the case of Gordon, who was removed into 
the declared district to be tried by court-martial there for alleged ineite- 
ment to the insurrection there.] He distinctly laid it down that (as the 
Author had laid it do'wn in his book), even assuming the arrest to have 
been illegal (as it clearly was not, for not only a Governor or Secretary of 
State but any one may arrest on suspicion of such a crime), the illegality 
of the arrest or custody woidd not affect the legality of the trial, and he put 
the very case put by the Author in his book, of a mam committing a 
murder in one county and flying into another and illegally arrested and 
brought into the county where the crime was committed, where, beyond all 
doubt, he could legally be tried. It was, indeed, suggested by Cockburn, 0. J., 
that if a man is triable in two places for an offence committed partly in 
one and partly in another, he cannot be tried in either at the option of the 
authorities, and that supposing martial law in force in one of them, he 
cannot be tried there; but- this surely would depend upon whether there 
■;vas any real ground for trying him by martial law. And the Lord Chief 
Justice, it is conceived, fell into error in supposing that the crime of in- 
citing to insurrection can be committed anywhere but where the insurrec: 
tion is incited. Moreover, he was in error in the particular case in 
supposing that the prisoner could have been tried anywhere but where he 
was tried, seeing that local statutes prevented it, and' required his trial in 
the district which was under martial law. And the question, therefore, 
really was, whether there was any case for trying him under martial law at 
all, •u'hich wonld depend upon the nature of the offence charged and of 
the evidence to be adduced in support of it {vide the Jamaica statutes, 
6 & 6 Viet.). 

(o) No point is better understood than this in militarj'law, and as courts- 
martial are only allowable as militai-y measures, and are, therefore, under 
military authority, it is for the military authorities to determine, in the 
first instance, what cases are or are not within their jurisdiction, and their 
decision that they 'will not try a case is conclusive. Thus, in the Jamaica 
rebellion, certain cases having been sent to the Commander for trial, which 
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cognisance of acts prior to and also unconnected witii the 
rebellion. 

The most important consideration, however, with refer- 
ence to trials by courts-martial under martial law is, it is 
manifest, as to the nature of the acts or offences of which 
they may properly take cognizance. This is important 
with reference to the nature of the proof to be required, 
and whicli such tribunals may properly consider, and, 
especially, with reference to sentences ; above all, as to the 


tbo General in command deemed not within his jurisdiction, he refenred the 
matter to the Commander -in-Chief, and vrrote thus to him: “Having 
deemed it my duty to refer a case of one of the prisoners sent up for trial, 
in order that I might be informed on certain points connected therewith, 
so that the decision on such case might be my guide as to the disposal of 
tho casos of llic prisoners, and having just had the honour to receive your 
opinion on the several points submitted, I have arrived at the decision that 
on my own responsibility I do not consider myself justified in amigning 
these prisoners before a court-martial. Jly reason for thus doing so is — 
these prisoners all uttered the sentiments which are said to be seditious, 
prior to the rehclUon ; and though I may have the power and .autlmrity 
under martial law (a power to myself very doubtful), yet it is a power 1 do 
not feel myself juslificd in exercising, and which I sliall not exert unless I 
receive positive orders so to do. The prisoners shall bo kept under sur- 
vcillaucc till your instructions respecting their disposal he received.” 
Upon wliich the Commaudcr-in-Chicf wrote: “I entirely coincide in the 
opinion oi the General. We m.ay have the authority and power, hut would 
not be justified to try the prisoners by a military court-martial.” The 
Governor upon this wrote: “I assume that in coming to this decision, the 
General has satisfied himself in each case that there is no evidence directly 
connecting the prisoners with’ outbrcalc, and in this view of the case I consider 
General Nelson has e-xcrcisod a wise and just discrimination in coming to 
the determination ho has done.” This must have meant the rebellion, of 
which the first outrages were the outbreak, not merely the particular out- 
break itself, for that was prior to martial law. What the Governor meant 
was, what the General had expressed in a communication to the magistrate, 
viz,, that there was no complicity in the rebellion. It was only by, connec- 
tion with the continuing rebellion that complicity in the outbreak, which 
was heforo martial law, would differ from seditious language prior to 
martial law’, not connected with tho rebellion. And it should seem, from 
the language of Oockburn, C. J,, in Nelson’s case, that ho concurred in the 
view that a man who had caused the rebellion might be amenable to 
martial law, although he had committed no act since the declaration of 
martial law. 
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may have been au open and overt act, great difficulties 
may arise at common law, even in this country, especially 
as to proof of the criminal intent. 

It is as to this consideration the question is of most im- 
portance, whether the offences of which cognisance may 
he properly taken under martial law, and the penalties 
that may be inflicted, are those of the ordinary law, or of 
military law ; the latter being, as already has been seen, 
marked by so much more severity than the former. As 
the offence of mere rebellion is not at common law capital 
unless associated ■ with murderous purpose or treasonable 
intent (ct), it required a statute to render it capital ; and in 

there may be a destructive rebellion without any of them. It is, indeed, 
curious, and may appear a paradox, that, by our law, rebellion as such is 
not a crime. That is to say, riot is a mere misdemeanour, and, except 
whore, by the Riot Act, it is converted into a constructive felony, rebellion' 
is not, per se, a crime, except united cither with felony or treason. Thus, 
therefore, by ordinary law, rebellion in a colony cannot be crime, at all 
events, not a cajdtal crime, unless it is either for the commission of a 
capital felony or murder, or is executed with the actual intent to effect one 
of the specific objects mentioned in the statute. So that the clearest proof 
that a man has caused a rebellion which may ruin a colonj’’, will not make 
him amenable to a capital penalty, unless it appears that ho intended 
murder, or to deprive the Crown of the colony. And if it be necessary, in 
order to arrest the progress of the rebellion, to inflict a capital penalty on 
its leaders, the common law may be ineffective, for want of proof of intent 
to commit either of those crimes; and as.the intent to deprive the Crown 
of the colony, if it cannot be proved against the leader, is still less likely to 
be proved against the tools ; practically, no one will be liable to capital 
penalty by the ordinary law except those guilty of murder, unless there are 
any local laws which may make arson, or any other crime, capital. And, 
on the other hand, under ordinary law, whatever the crime, and however 
clear the proof, the criminal cannot be punished without formal trial. 

(a) A statute, the Riot Act, was necessary to render mere rebellion a 
capital felony; and it is hardly necessary to say, that in our own times, 
such a penalty would never be inflicted, except in actual dispersion, unless, 
it amounted to treason. The difficulty at common law, even in^ this 
country, in cases of constructive treason, may be well illustrated by the 
case of Lord George Gordon, who was indicted for treason in levying war 
against the King. The case on the part of the prosecution was, that the 
prisoner, by assembling a great number of people, and encouraging them 
to destroy the two Houses of Parliament, and commit different acts of 
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(except in some extreme or exceptional case of imminent 
necessity for such an act), to he capitally punished except 
for such offences j and that, therefore, in order to support 
a ■ cjipital sentence, there must be a trial and conviction 
upon sucli a charge. Tliat is to say, the charge either of 
ti'eason or of murder, or of the legal guilt of one or other 
of those offences. 

And, on the other hand, it is not to he assumed that, at 
all events, as regards tlio former head of offence, courts- 
martial under martial law ought to take cognizance, in 
all cases, of offences capital, by ordinary law, as for 


stalutcp, EO that in the present Bt.alc of the law, it is generally more advan- 
tageons for the Government to treat Biich an oflenee as felony than as 
treason ’’ {Hid). Tliat Act, however, and, probably, any other similar Act 
afloat, only applies to the actual rioters, not to othcris, even their leadcra, if 
Bocrct or absent j and, it is obvious, that the dispersion of a riot is not the 
BUppression of a rebellion. As our statute law, however, has rendered 
rebellious risings capital oncnccs ; and as, by military law, the stirring up 
of a sedition is capital, it should seem, by analogy, that if there is an 
emergency such as justifies a resort to measures more stringent and sum- 
mary than those of ordinary law, there may bo nothing unreasonable, under 
tbe pressure of ncccs-sity, in enforcing a similar penalty for sucli offences, 
or, in other words, in applying to rebels more summarily the penalties 
which an ordinary law applies to them by regular process of law, or apply- 
ing to rebels the same summary severities which, in time of ivar, arc 
applied to soldiers. It would he no less a departure from ordinarj' law to 
c.vccute a man summarily for murder ; it would be no more a departure 
from ordinary law to execute a man summarily for a felonious riot. If 
caught in the act of riot, and refusing to disperse and resisting arrest, they 
m.ay be slain on the spot by our own law ; and if not so caught in the act, 
but clearly guilty not only of that, but of worse offences, and there exists a 
more urgent necessity, arising from an extraordinary emergency, it is, after 
all, only an extended application of the principles of our owm law, both 
municipal and military. And martial law is, in fact, only such an exten- 
sion, by analog}', under tlic pressure of an urgent necessity. In a case, 
however, of a colony, in which there is no Eiot Act, or the rebellion is 
carried on by other means than riotous as.semblics, there may he a necessity 
for the application of analogies derived rather from military than municipal 
law, though the military law is only an extension of the municipal law, on 
account of necessity, and the same necessity may justify the extension of 
the military law, as it prevails in time of war, to the rcbollious part of the 
population. 
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instance, constructive treason or presumptive complicity in 
murder. With resrard to the nature of the acts or offences 
allowed to he tried under martial law, whether or not there 
he, as there have been in Ireland- and in India (a), any 
Eegulation on the subject, a Colonial Governor will do well 
to obser'\’o and adhere to the spirit of the admirable Regu- 
lation issued bj'' the Indian Government half a centirry 
ago, and the Irish Rebellion Act of ISSS, which very 
judiciously restricted the province of courts-martial to open 
and overt acts of complicity in a treasonable rebellion, acts 
admitting of clear and conclusive proof, and not cases of 
doubtful or constructive guilt. 


(a) See tlie Irish Rebellion Act, 1833, (ante, p. 133) and the Indian 
Regulation, to be found in Hough's Military Lazo, vith the additional 
adrantago of a valuable exposition by that sound lawyer, Mr. Serjeant 
Spankio, then Advocate-General of Bengal. The preamble of the Regula- 
tion states, that it may bo expedient, in certain cases, that the Governor- 
General in council should declare and establish martial law for the safety 
of the British possessions, &c., by the immediate punishment of persons 
owing allegiance to the British Government who may be taken in arms in 
open hoslilitj' to the Government, or in the actual commission of any overt 
act of rebellion against the authority of the same ; or in the act of openly 
aiding and abetting the enemies of the Government within the territories 
specified. Then the enacting part, conformably to the object developed 
in the preamble, enacted that the Governor-General in council shall be 
empowered to direct (among other things) the immediate trial by courls- 
martial of all persons owing allegiance, and who shaU he taken in arms in 
open hostiUties to the British Government, or in the act of opposing by 
force of arms the authority of the same, or in the actual commission of any 
overt act of rebellion against the State, or in the act of openly aiding or abet 
ting the enemies of the British Government. The commentary of Serjeant 
Spankie upon this was: Four overt acts are enumerated, and it seems clear 
that the words ‘ taken in the fact ’ must, by necessary construction, be carried 
forward and annexed to each member of the sentence containing the descrip- 
tion of the overt act. The circumstances in which courts-martial are to have 
authority to act are very clearly defined. The criminals must be taken in 
open acts of the treasonable and rebellious description mentioned; If there 
could be any doubt of the extent of the authority and jurisdiction of the 
courts-martial, it would be removed by the instruction communicated for 
their guidance during the disturbances. If any person charged with any 
of the overt acts specified shall be apprehended by any military officer, 
when not in the actual commission of offences of that description, they 
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It is to be borne in mind that martial law is the law of 
wax, and cannot be allowable except in case of rebellion, 
Vi'liich amounts to war against tbe Crown, and tberefore is 
treasonable ; and that as, when applied to soldiers, it 
takes cognisance only of clear and manifest acts, so that, as 
regards other than soldiers, these acts ought, at all events 
as a rule, to be such as b}'^ ordinary law are capitally pun- 
ishable, as acts of adherence to open enemies and traitors. 
And bearing further in mind that, so far as cither the 
direction of legislative wisdom (<r) or the opinions of able 


shall bo handed over to the civil power. The courts-martial do not 
apjie.ar to have considered thOmsclvcs as at all confined to cases of persons 
taken llagnuile delicto, or even to traitorous and rebellious acts of the 
specific qualify stated iu the Ivcgulation. The manifest intention of the 
Govcrmncnl was, that none but cases of the simplest and most obviously 
criminal nature should he the subject of trials by courts-martial; the fact 
whether a peraon was Liken in the actual commission of an overt act of 
rohcllion, or in the act ot openly aiding or ahotting the enemies of the 
State, or taken in arms in open hostilities, might safely be tried by such 
courts, and sucli a provision for trial was calculated to prevent military 
severity in the field from becoming absolute massacre. But all complex 
ca.se?, depending upon circumstantial proof, and requiring cither a long 
examination of facts, or a discriminating inference from facts in themselves 
cijnivoeal, were purposely willidrawn from the cognizance of these tribunals. 

1 1 never ivas intended that tlicsc tribunals should try acts oven of a criminal 
nature in which the prisoner was not taken, and unless tlie acts were open 
overt acts, and of the most material p.alp.ablc qu.alily. It is important that 
the courts-martial should be confined to cases of the most obvious and 
dangerous criininalily ” {Hough’s Ulililarg Law, p. 348-350). That, how- 
ever, was on a special Regulation, and the author adds, the having arms 
concealed in houses should be a punishable crime, .and as such would allow 
of military courts trying sucb c.ascs under certain conditions. There may 
be various acts, such as circulating papers, exciting disaffection, &c., which 
sliould be defined, and the punishments laid down (thkl). 

(«) As in the Indian Bogulations already alluded to, and in the Irish 
Bobelliou Act, 1833, which declares martial law against open enemies and 
traitors, and prohibits trials for mere sedition. So as to the case of Mr. 
Grogan, vriio was tried by court-martial in Ireland for treason, in the 
opinion of Jlr. Hargrave upon it, whicli was cited by the Lord Chief Justice 
in his charge, it appears to have been tbb opinion of that eminent lawyer, 
llial a man could not properly be tried by court-martial for such an offence 
as constructive treason, i. e. merely compassing a rebellion. That seems 
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lawyers have been declared upon tbe subject, they bave 
tended to tbe conclusion tbat courts-martial, under martial 
law, should only take cognisance of clear and undoubted 
acts of causing or aiding and abetting a rebellion, either 
treasonable in its character, or involving such attacks with 
armed force as must lead to murder ; it should seem tbat 
this is 'the safer rule to follow, although ' it cannot perhaps 
be laid down tbat it is fixed and inflexible. 

As to both tbe offences alluded to as capital- under 
ordinary law, at all events in this country (although as to 
any other crime likely to be capital b}^ tbe law of any 
colony — as arson or robbery with violence — it may be 
usually otherwise), a party may .be legally guilty and 
amenable, even to a capital penalty, by reason of privity 
or complicity (<z), either as a co-principal in treason or as 

the real purport of his opinion, and, at all erentsi to that extent it appears 
sound. 

(a) There are some elementary principles of our criminal law so deeply 
seated in common sense and justice, that they would hardly require 
authority, if it did not appear that they have lately been doubted, disre- 
garded, or ignored. Thus that men are answerable for acts they caxise, as 
well as for acts they do, is a fundamental and general principle. Hence in 
treason, men are liable for a conspiracy to levy war, and the conspiracy 
being the offence, the rule is that alt arc principals. Tn regard to murder 
again, a party may be liable to the penalty of a principal, although only an 
accessory, and although not personally present at the commission of the 
act, just as if personally present he may be liable as a principal, although 
he did not otherwise join in the act. An indictment lies against all 
persons who actually connive at, or who procure, or assist in the commis- 
sion of a crime. The general definition of a, principal in the first degree 
is, one who is the actor or actual perpetrator, but it is not nece.ssary even 
that he should be actually present when the ofience was committed (Absfer’s 
Crown Law, 349), and if a person, not aware of the consequences of the 
act, is incited to the commisaon of murder or any other crime, the inciter, 
though absent when the act was committed, is liable for the act of his 
agent, and is a principal {ibid ; Hawkins Picas of the Crown, C. 31). If 
the perpetrator is aware of the consequences of the act, he is principal, and 
his employer, if absent when the act is committed, is an accessory before 
the fact (ibid; Regina v. WiUiams, 1 Denman’s Crown Cases, 39). An ■ 
accessory before the fact is one who, being absent when the felony is com- 
mitted, doth procure, counsel, or abet another to commit it {Rex v. Gordon, 

1 Leach’s Crown Cases, 515; Easth Pleas of the Crown, 352). And the 
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nil accessory ivi the crime of murder, ^Yithout any personal 
pi esence, or, possibly, even without any actual or express 
direction of the particular act committed, if it be in pur- 
suance of a general design, or of general directions, or even 
if it bo the natural result of actual incitements or general 
directions ; a man being held liable for all that ensues in 
the execution of an act he has incited to, although there is 
no evidence, otherwise than by those very incitements, of 
an actual intent to direct the particular acts committed, at 
the precise time and place at which they were committed. 

For it has always been a general principle of our crimi- 
nal law (a), that men are to be judged by their words and 


procurement may be Uunugli the intervention of others (Foster's Crown 
Law, 125 ; Rc(jlna v. Cooper, 5; Carrington v. Payne, 535), it maybe also 
<lirecf, by counsel or conspiracy, or indirect, by evincing an express liking, 
apin-obation, or assent to another’s felonious design, though not bare con- 
cealment or mere tacit acquiescence (2 llawhin's Picas of the Croton, C. 2S)). 
And although if the accessory counsel or incite to one kind of crime, and 
the othci-s commit a didcrent one, he is not liable ; it is clear that if the 
crime he does incite to is by mi.sfaUe committed against others than those 
he intended, he is liable; and that he is liable tor all that ensues upon the 
execution of the unlawful act incited, as, for instance, if he incites to boating, 
and the party is beaten to death, the inciter is acccESOiy to the murder 
(1 Blaelslonc's Commaitaries, 37). And several persons may be convicted 
on a joint chai'gc against them as accessories before the fact to a particular 
felony, although the only evidence .against them is of separate acts done 
by each at separate limes and place (/fci/iiio v. Barber, 1 Carrington and 
Kirwan's Kcp. 412). Formerly an accessory could not, unless tried ivith 
tlic principal, be tried until the principal had been convicted, but by 
statute, 7 Geo. IV. c. (5,5, this was long ago altered, and the accessory might 
be indicted for a substantive oflcucc ; and, by a more recent statute, it has 
been enacted tliat the accessory shall bo liable to the same punishment as 
the principal, that is to saj’, that if a man incites another to a murder, 
or to an unlawful act to be carried out without regard to consequences, and 
in the execution of which murder naturally ensues, he is to be deemed 
guilty of the murder, as if he himself struck the fatal stroke, .and is to 
fiuller death as the actual murderer. This is law as old as the Year Books, 
in which the case is put of a man in one couniy inciting one in another to 
commit a murder, and hold, guilty of the murder in that county, .although 
never there in his life. And this ancient principle of law lias thus, 
being based on obvious justice, been lately re-enacted by the Legislature. 
(a) Thus with regard to seditions speeches and proclamations, it is said 

Q 
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acts, aBd are to be held criminally liable for sucb conse- 
quences as tbeir words and acts were naturally calculated 
to produce, upon tbe obvious principle that they must be 
presumed to have intended tbe consequences wbicb they 
cannot but bave coortemplafecl, and must be taken to bave 
contemplated, because they are so obviously tbe natural 
result. And thus it may be that even at common law, a 
person may be liable to tbe guilt of treason or murder, and 
amenable to tbe caiDital penalty for acts of rebellion, in 
which there has been no personal presence or concurrence, 
and possibly no actual privity ; tbe liability being, by 

they eadanger the public peace by stirring up the parties immediately 
concerned in. it to acts of revenge, because they bave ci direct tendency to 
ireed amongr /he people a dislike io their gorernorSi and incline them to 
sedition and rebellion {Hawhin’s Pleas of the Croton, B. 1, c. 70). This 
direct tendency is to stir up rebellion, vrhich may be comparatirclj' un- 
important in the time of peace, but become fearfully formidable in a lime 
of popular excitement and of imminent insurrection, vhen large multi- 
tudes of the people are only waiting on a little incitement to raise an 
actual rehellion. Therefore martial law deals with it very severely. 
Under the Articles of War it is a capital offence to raise a mutiny, or 
endeavour to do so ; and a man could certainly be held guiltj' who had 
used language, the natura.1 effect of which was to stir up a mutiny, while 
no other evidence was or could be given of bis actual intent. It is manifest 
that in many cases it is impossible to prove men’s intentions but by their 
actions. And it is a general principle that men are deemed to contemplate 
the natural consequences of their actions, and to intend what they must 
have contemplated. Our whole law of constructive treason is based on this 
principle, and men are taken to intend the death of the Sovereign from 
conspiring to dethrone her. In Horne Tooke’s case, the judges said in the 
House of Lords, ‘'The crime of seditious libel' consists in conveying and 
impressing injurious reflections upon the minds of the subject. If the 
nariting is so understood hy all tvlio read it, the injury is done hy the publica- 
tion, before the matter comes into court” (fjowp. rep. 685). So Lord 
Mansfield said, “It is the duty of the jury to construe plain tcords accord- 
ing to their obvious meaning, and as everybody else who reads it mmt 
understand them” {ibid. 680). And it has been laid down as a clear 
legal principle, that a person who publishes that which is seditious, must 
be taken to have intended that which it is necessarily and obviously calcu- 
lated to effect, unless he can shew the contrary, and the onus of proving 
the contrary is upon him (R. v, Harvey, 3 B. & 0. 257). And if its 
contents were likely to excite sedition — that is, sedition in general— he 
must be presumed to have intended it (A. v. Burdett, 4 B. & Aid. 45). In 
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reason of the intent to be presumed from the natural 
meaning and effect of the language he has used, — assuming 
that its natural effect is to incite to such acts, or to acts 
•which naturally must have such results, whether or not 
intended to take effect at the precise time or place. 

Such being the general rules and principles under -which 
martial law or military rule may be administered by courts- 
martial, as a measure of military necessity excused by the 
emergency, it is manifest that there must be great difficulty 
in dealing, under martial law, with the case of a man (a) 

the liighc?l crinic known to the law, treason, you act upon presumption ; 
on proof of icLollion, or the endeavour to excite rebellion, you presume an 
intent to kill llic King. In bighw.ay robbery, if a person is found in pos- 
.scssion of tlic goods recently after the crinic, you presume the possessor 
guilty, unless he can account for the possession. In the case of a libel, 
which is charged to bo written with a particular intent, ift/ie libel is calcu- 
lated to 2ii'of/«cc the effect charged to be intended, you presume the intent. 
Crimes' of the highest nature, more especially cases of murder, are 
established upon presumptive evidence only, and the wellbeing and 
security of society must depend upon receiving of such evidence (Lord 
■Mansfield, in the Douglas case, cited in 4 B. & Aid. 122). In the Author’s 
former work, intending to write in the spirit of the above, -which he 
cited, and not intending to go beyond them, and citing the case of a man 
who it was admitted had used language calculated to incite to rebellion, 
but who, it. was urged, had not been proved to have intended a particular 
mns.sacrc which took place, the Author wrote some soiilcnccs, in one or two 
of which, by a slip of the pen, the absence of intention was spoken of, 
instead of absence of express proof of it, and it was supposed by Chief 
.Tustice Cockburn in his charge, that the Author meant that men might bo 
convicted without proof of acta "contrary to their intentions, and beyond 
the scope of their motives.’’ It is hardly necessary to say that the Author 
intended nothing of the kind, and meant no more than is conveyed in the 
above cases, wliich he cited, in order to illustrate what he meant ; and 
moreover, lie always carefully adapted the application of their doctrine 
to cases under martial law, with the assumption of ncccssky. Under 
martial law, the question is, whether it is plain he was the cause of tho 
rebellion, and that his death is necessary to remove the danger he iias 
c.quKod. 

(«) Such was the case of Gordon, in the Jamaica rebellion. Ho was a 
man of colour, of unbounded influence among the blacks who were in 
rebellion, and it was widely known in tho island that he had in his mind a 
revolution (Ev. of Ford, Bcclcwith, and others), with roforcnco to which he 
had .said, that all tho powers of the great Napoleon could not put down t.ho 

Q2 
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reputed to be the real qause and secret leader of the 
rebellion, and who has so acted as to be looked upon 
universally as its head, but who yet may have abstained 
from any open and overt act during the rebellion or since 
the declaration of martial law, and may even have absented 
himself frmu the district covered by the rebellion and 
under martial law ; but with whom, on account of the very 
'fact that he is regarded by the race or class in rebeliion as., 
their leader and their head, it may appear to the colonial 


rising in Hayfci, and lliat it vas successful, because the troops died of disease, 
before they coidd meet the people in the mountains. And he added that India 
was not a case in point, for India was a flat country, and the English troops 
could overrun an.d conquer it; but Jamaica was a mountainous conntiy, 
and before the English troops could reach the people in the mountains, 
they would, die of eliscasc (Ev. of Ford). For months before the rebellion 
he hrd been going about the island in company with the chief active 
leaders of it, using language of an inflammable character, against the ten- 
denej- of which to excite a rebellion his friends warned him, and in the 
course of this system of agitation it was, at all events, stated that he had 
urged the people to do as they had done ih Hayti. At all events, so 
obvious was the tendency of his language to excite rebellion, that a friend 
foretold “the charges of anarchy and tumult which must follow these 
powerful demonstrations ” (Ev. of Mr. Eyre and Mr. Ford). The effect 
which was likely to follow the meetings which took place during the spring 
and summer of 1865, in some of which Mr. Gordon took a part, was fore- 
seen by one of his most ardent supporters, who, writing to a common friend 
on the subject, used these words : " Ail I desire is to shield you from the 
charge of anarchy and tumult, which in a short time must follow these 
fearful demonstrations.” And, therefore, “it appears exceedingly pro- 
bable that Mr. Gordon, by his words and writings, produced a material 
effect on the minds of Bogle and his followers, and did much to produce 
that state of excitement and discontent in different parts of the island, 
which rendered the spread of the insurrection exceedingly probable ; it 
is clear, too, that the conduct of Gordon h.ad been such as to convince both 
friends and enemies of his being a party to the rising. Wo learn from 
Mr. Gordon himself that where he carried on business, this was the general 
belief as soon as the news of the outbreak was received. But it was fully 
believed by those engaged in the outbreak. Bogle did not hesitate to 
speak of himself as acting in concert with him ” (Report of Commissioners^. 
This being universally known when the rebellion broke out, the Governor, r 
withiu the first few days after the rebellion had broken out, took a course 
which he thus described and explained at> the time : “ There was one 
very important point to bo decided upon. Throughout my tour I found 
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autliorities uece.ssary to deal in some way witli a view to 
the thorough suppression of the rebellion, or the apparently 
imminent peril of its revival. * 

In such a case the Governor of the colony may consider 
himself called upon to strike, as a measure not more of 
justice than of necessity, at the person whom, not only he, 
hut the entire colon}', regard as the real origin and head of 
the rebellion (a) • and, with that view, in the first instance, 


everywhere (he most iinniishikcaWe evidence that Jfr. Gordon, a coloured 
member of tlic IIoii-so of .tsscmbly, had not only been mixed up in the 
matter, but was himself, through iiis own misrcprcscnt.atious and seditious 
language, addressod to the ignorant bl.aek people, the chief cause and 
origin of the vvhoic rebellion. Mr. Gordon was now in Kingston, and it 
became ncrcss.ary to decide what action should be f.aken with regard to 
him. Having obtained a deposition on oath that cerUain seditious printed 
notices liad boon sent through the post-ofliec, directed in his handwriting, 
to the parties who hare been leaders in the rebellion, I at once called upon the 
Ciistos toi.s.suoa warrant, and capture him.” Nearly all eoincided in be- 
licring him to be the occasion of the rebellion, and that he ought to be taken ; 
but many of the inh.abit.aiits were under considcmblc .apprehension that Ins 
cai'turo miglit lead to an immediate outbreak in Kingston itself. I did 
not share in this feeling. Jforcover, considering it right in the abstract, 
and dc.sirablc ns a matter of policy that, Avhilst the poor black men who 
had heen misled were undergoing condign punishment, the chief- instigator 
of all Ihc evil should not go impunlshcd, I at once took upon myself the 
responsibility of liis capture.” 

(n) 1 1 has already been seen, that persons arc amenable to martial law 
for acts done in causing the rebellion, which must, of course, necessarily 
bo before its outbreak, and, lliorcforc, before tlie declaration of martial law, 
and .also that persons may ho amenable to martial law for acts done or 
directed or caused, within the district under martial law, even although 
they arc, when arrested, out of it or have never been in it. Further it 
has been seen, that a Governor, like a Secretary of State, may certainly do 
what an ordinary magistrate may do, vi/.., arrest upon sworn information 
for sedition or treason, added to which, it is laid down by our Crown law- 
yers, that any one may arrest on reasonable suspicion of felony, and that 
general belief is reasonable cause {vide Hawkin’s Pleas of the Croxmi). So 
that an arrest under such circumstances -would clearly be lawful. But an 
arrest, of course, -would he idle except with a view to some trial, whether at 
common law or under martial law, and in either case the trial for rebellion 
could only take place, upon principles already explained, in the district 
whcx'c the rebellion was caused, it being there and there only, if .at .all, that 
the crime of causing it was committed, though the mere ollbiiec of publi- 
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to direct his capture aud arrest, even although he is not at 
the time Avithin the district under martial law ; and this, 
it is clear, he may laAvfully do, provided he has, at all 
events, a sworn information of some such fact— for instance, 
recent communication hetAveen him and the active leaders 
of the rebellion — as may afford, along with general belief 
or suspicion founded upon facts universally knoAvn, reason- 
able ground of suspicion of complicity with them in the 
rebellion. And it Avould further he laAvful for the Governor 
to send the party in custody to that district Avhere, if at all, 
he had caused the rebellion to break out, and where, if at 
all, he Avas liable to be tried, either at common laAV, or by 
martial laAv. 

The prisoner being there, it Avould be, upon principles 
already explained, entirely for the military authorities to 
determine Avhether or not they had, according to military 
laAv — that is, the custom of war and usages of the service in 
like cases — jurisdiction or authority to try him by martial 
laAv (a) ; aud it Avould be laAvful for the Governor to refer 


cation of seditious matter may be triable cMei- Avhere it Avas posted or 
ivliere it Avas' receh’cd. Added to Avhieh, in the case referred to, by reason 
of local statutes, the prisoner could only be tried, cA^eii at common laAV', 
Avitlrin the district in question (3 Viet. c. C5 ; 8 Viet. c. 8, Jamaica statutes). 
Thus, therefore, the prisoner being arrested, it A\a3 not only laAAiul but 
necessary to send him into that district, quite independently of the ques- 
tion AA’hether, AA’hen there, he should be tried at common laAA' or by martial 
laAA', Avhich question could not possibly, therefore, be affected by his custody, 
AA'hether legal or illegal. 

(ft) As already seen, it AA-ould be for the military Commanders to deter- 
mine AA’hether they could or ought, according to the usages of the serA'ice, 
and their understanding of military laAV or the custom of Avar in like cases, 
try a prisoner by court-martial. Whether martial laAV could be declared 
Avould be a question of Iuaa’, and is here assumed. AVhether it ought to be 
declared or continued would be a question of policy or necessity for the 
GoA’ernqr, and is here assumed. But assuming martial lavA’, AA’hateA’er it is, 
in laAA'ful existence, then what it is, as it is entirely a matter of military 
usage and understanding, must be determined by the military authorities, 
and especially it Avould be for them to decide Avhether such or such charges 
came AA’ithin their cognizance as military offences, and accordingly, it has 
been seen, they did decide all such questions (vide ante, p. 217). And so 
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tiiat question, to them, supposing any necessity existed, or 
was honestly believed to exist, for lus immediate trial : 
that is to say, whether there was a charge against him 
cognizable by court-martial, under martial law, in regard 
either to its own nature, as connected with the rebellion, or 
to the locality in which the act had been committed, or to 
the time at which it was committed, and whether there 
was evidence sufficient to sustain such a charge ; and if so, 
then it would be lawful for them — supimsing there was any 
evidence to sustain such a charge, i. e., of complicity in, or 
having caused the rebellion — ^to try the prisoner by court- 
martial, the court being constituted, as nearly as possible, 
according to the Articles of War, in respect of soldiers in 
like cases. 

It is hardly necessary to observe, after what has already 
been remarked upon that head, that, if the rebellion had 
been not merely stopped, but entirely subdued and sup- 
pressed (a), the trial of any case by court-martial would of 


ifcw.ns in the case in question. Thus, evidence of General Nelson : “I 
received G, W. Gordon on tho 20th of October j he ^vas landed irom the 
Wolverine, and then placed under my charge; received no instructions 
rvhalevcr, except that I received a box of doenrnents ; wbon I ■went on 
board I \\'.as instructed by his Excellency tho Governor to examine the 
mass of p.apcrs, .and, if f found sufficient evidence, to have him tried; went 
ashore ; went through tho papers, and selected them ; the court-martial was 
to a.csemble under ray orders ; / framed tho charges ; the proceedings wore 
sent to me for confirmation.” So bo sbated in his letter to the Commandcr- 
in-chief, " After six hours’ search into the documents connected with the 
case of G. ^V. Gordon, I found that I had sufficient evidence to warrant my 
directing his iriuL I yvepared a draft charge and 2 '>r 6 eis of evidence for the 
court.” It may be observed here, that the course of military law in such 
cases interposes an insuperable obstacle to anything like conspiracy to 
destroy a man, or tho sacrifice of a man to local prejudice or enmity, and 
one might have supposed would have been a sufficient security against the 
hnimtation of anything so abominable. Eor, in tbo first place, it rested 
with the military Commanders whether the man should be tried, and in the 
next place the sontcncc would be nought unless confirmed bj- the Com- 
mandcr-in-chiof as well as the Governor. And it would never happen that 
those three parties should be in collusion. 

(«) The Governor, in the particular case alluded to, had a day or two 
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necessity be improper. So, of course, a multo fortiori, the 
trial of a case of constructive treason or presumptive 
criminality -would be at all events improper. But, on the 
other hand, if the armed resistance or attacks upon the 
Queen’s forces, or the loyal subjects in the field, were still 
going on at the very time the trial was proceeding, it could 
hardly be considered that the rebellion was so entirely sub- 
dued as to bring the case so clearly within this principle as 


before tbc trial, which was on the 21st October, written a despatch, stating 
that the rebellion appeared to be subdued (though in other passages he 
spoke of it as still smouldering), but this was written upon the then state 
of his knowledge and without full knowledge of facts which had taken 
place, and of course without means of foreseeing things which afterwards 
took place, or which were taking place at a distance. On the 17th Oct. a 
proclamation or circular letter, signed by the ringleaders, was found'(Ev. 
of Oxley), proclaiming a war of colour, and vehemently inciting the blacks 
to rise. On the 21st Oct. an armed body of rebels actually attacked the 
Queen’s forces in the field (Ev. of Fyfe), and threatening and ai-ming was 
going on in different parts of the island ; while, on the other hand, the 
active ringleaders were still at large, and the reinforcements did not arrive 
until nearly ten days afterwards. The trial was on the 2lBt Get., the exe- 
cution on the 23rd. It was not until the 24th the active ringleader's were 
captured, and not till the 29th that the reinforcements arrived. Upon 
these facts the Royal Commissioners, of course, could not and -n-ould not 
report that at the time of the trial the rebellion was over, so that the trial 
was illegal or improper. On the contrary, the terms inpvliich they reported 
on the subject implied quite the reverse, upon that point at all events. 
For after mentioning the armed attack on the 21st, they reported that on 
the 29th the reinforcements arrived, and on the 30th an amnesty -n-as pro- 
claimed ; the Governor then stated that the ringleaders had met with the 
punishment due to their heinous offences, and that he certified that the 
inhabitants of the districts 'lately in rebellion were desirous to return to 
their ‘allegiance. “ From this day, at any rate, there could have been 
no necessity for that promptitude in the execution of the law, which 
almost precluded a calm inquiry into each man’s guilt or innocence. 
Directions might and oughkto have been given that courts-martial should 
discontinue their sittings ; and the prisoners in custody should then have 
been handed over for trial by the ordinary tribunals.” This necessarily 
implied that martial law, in its full force, did deprive them of these privi- 
leges, or, in other words, that the trials by court-martial were legal, and 
that up to the time mentioned they were not only not illegal but not im- 
proper. That is to say, that the trial of the supposed leader, nearly ten 
days 6e/o)c this time, rvas neither illegal nor improper. It is true that 
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to render the trial illegal ; and its propriety would depend 
upon the degree of danger or of appearance of it still 
remaining, and the existence of reasonable grounds for 
apprehension of its renewal. 

When the military Commander had determined that 
til ere was evidence to sustain a charge against the prisoner 
within their cognizance, it would be for him to frame the 
charge (ci) and constitute the court, which he would do in 
accordance, as far as possible, with the analogies of military 
law in the like cases. The charge, in order to justify a 
capital sentence, would require to be one either of treason 
or of complicity in the crime of murder ; and the former 
would require evidence of an intent to deprive the Grown 

Goclcbnrn, C. J., in liij eJanrgo, spoke of llic rebellion as over at the time 
of the trial, but if it wore so, then all he said on the subject of martial law 
\Yas obiter (for of course in any sense it would then have boon illegal), 
and the statement is entirely at variance with the evidence and the llcporl 
of the Royal Commissioners. 

(«) As already scon, when soldiers are tried for civil ofToncos, as, for 
treason, as they may ho under the Slutiny Act in a colony or foreign de- 
pendency whore there is no civil judicature in force (rWe ante, p. tlOS), the 
sentence can only be capital, if the crime would be so by ordinary law, as 
it is in treason or murder, and an armed attack upon loyal citizens or" 
soldics^, certain to cud in murder, would, of course, amount to murdor. 
And by obvious analogy this would apply to courts-martial under martial ■■ 
law. Therefore, the charges in the case in question were framed with 
reference to this riew of the law, and they comprised a charge of treason and 
a charge of complicity in an outbreak ending in murder. The charges were 
these: reciting tliat before the insurrection the prisoner did, in furtliorancc 
of the massacre at divers periods, incite and advise with certain of the in- 
surgents, thereby, by his influcnco, tending to cause the riot, whereby 
many of Her Majesty’s subjects lost their lives; the prisoner was charged 
1, with Jiigh treason ; 2, with having complicity witli certain parties who 
were engaged in the rebellion, riot, or insurrection. That is, of course, as 
the recitals explained, b}' means of incitement before the rebellion broke 
out. The court-martial, in like manner, would be properly constituted by 
analogj’- to the Articles of War, as a detachment general court-martial may 
be constituted in a colony only of three officers of either service. And 
accordingly, in the case in question, the court was so constituted, as is 
conceived, with strict legality. The Lord Cliief Justice, in his charge in 
Nelson’s case, supposed otherwise, but he was obviously unaware of the 
provisions alluded to in (ho Articles of War. 
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of the colony ; the latter -would require, in order, at all 
events, to justify a capital sentence, proof of complicity in 
an armed attack upoii the Queen’s troops or loyal subjects 
calculated to lead to murder. 

Assuming a court-martial lawfully and properly con- 
stituted according to the nearest analogies of military law, 
and assuming also a charge of an offence within its legal 
competence or cognizance, there would arise the question 
as to its procedure, and especially as to the proof of the 
charge, which divides itself into two questions, as to the 
nature of the evidence, and its - sufficiency in amount. 
With regard to the procedure of courts-martial, in trials hy 
court-martial, under martial law (a), as the declaration and 

(a) In the case of Orant v. Oould (2 H. Blackstone, 6), it was formally 
and solemnly decided that even a regular court-martial is not hound by 
the rules of evidence Avhich prevail in our courts of common law, and any 
one at all acquainted with law is well aware that those rules only bind 
courts which proceed according to the course of the common law. In that 
case a sergeant had been sentenced by regular court-martial, in time of 
peace, to receive a thousand lashes, and notwithstanding the horrible severity 
of the sentence, the court declined to hold that the court was bound by 
the common law rules of evidence. “ That all common law courts (said 
Lord Loughborongh) ought to proceed upon the general rule, viz., the best 
evidence that the nature of the case will admit, I perfectly agree. But that 
all other courts are in all cases to adopt all the distinctions that have been 
established and adopted in courts of common law, is rather a larger propo- 
sition than I choose directly to affirm,” and accordingly upon that principle 
various irregularities, which undoubtedly would not have been allowed in a 
common law trial, were declared to be no suffidient grounds even for pro- 
hibiting the execution of the sentence, it not appearing -that the}' had 
operated any substantial injury to the prisoner. There, however, the 
charge was specific, and the evidence adduced in support of it fully verified 
it {ibid). So in the case of Governor Wall (2S State Trials, 148), the 
defence being a summary trial by drumhead court-martial, Mr. Law (the 
late Lord EUenborough) said, he admitted the validity of it if there was a 
mutiny, which it required the strong arm of power to suppress, and it was 
so dangerous in its probable and immediate consequences as to supersede 
the ordinary trial for such offences, and the Lord Chief Baron (Macdonald), 
in his summing up, adopted that view, and drumhead courts-martial are 
recognised in the books of military law. So in Wright v. Fitzgerald, 29 
Slate Trials, 760, the judge said, “ It is expected that in such cases there 
should be a grave and serious examination ; he did not mean that sen-t of 
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execution of m'artial law can only be excused on tbe ground 
of an urgent necessity, and the presence of a great public 
peril, it is manifest that there cannot possibly be expected 
to be an observance of those mere formal rules of proof or 
of procedure, which, however ordinarily desirable and 
valuable as precautions and securities, are not necessarily of 
the essence and subst-ance of justice, and the observance of 
which would involve so much • delay or difficulty as to 
defeat the paramount object for which martial law is pro- 
claimed, But, on the other hand, it is equally obvious, that 
the more substantial rules and principles of evidence ought, 
as far as possible, to be observed. The broad rules of 
common law and military law require that there should 
be a specific charge and sufficient evidence ; and espe- 
cially where the sentences are capital, the sanctity of 
human life — which always demands the gravest considera- 
tion — requires that there should, at all events, be a charge 
of an offence cognizable and capitally punishable under 
martial law, and that there should be an adequate amount 
of evidence of it, and a most careful consideration of its 
effect. 

The common law (a), the ordinary municipal law of the 
country, is extremely strict in its procedure in all cases 
affecting life or liberty, and requires the most exact and 
accurate accordance between the allegation of the offence 
and its proof in evidence ; and sometimes this strictness 


trial which took place at common law, but the best that the nature of the case 
and the circumstances will allow of." But in that case there was no 
capilul offence (as llic sentence itself showed), and the man was in effect 
sentenced to death under pretence of corporal punishment. 

(o) “ The scope of the common law on criminal questions, is the vindica- 
tion of the law in ordinary times and under ordinary circumstances. And 
in time of peace the courts can afford to be strict, critical, and technical in 
tlie definition of offences, or the proof of them as law, which sometimes lead 
to miscarriage of justice” (Treatwe on Martial Law). Alluding to such 
cases as that of Horne Tooke, where it was said, by Lord Mansfield, “ An 
indictment or infoiunation must charge what in law constitutes the crime 
with such certainty as must be proved, though that certainty may.arisc 
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has be(m considered by great judges as reflecting some 
scandal on our law, as causing miscarriage of justice. But 
everyone must feel that the error is on the right side, and 
that it is possible to catch the spirit and carry out the prin- 
• ciple of the common law on the subject without adhering 
to its more formal and technical rules. And that spirit 
and principle appear to dictate the gravest care and con- 
sideration in dealing with human life or limb ; and it is 
obvious that, under martial law, there is all the greater 
necessity for this care and consideration, for the very rea- 

from necessary inference. ^VJiatcver the degree of guilt may be — however 
strongly it may be proved — ^j-et if the defendant is entitled to a legal ad- 
vantage, even from a literal flaw, God forbid that he sbonld not have the 
benefit of it’’ (He Horne, Cowper’s Ecp. 655). Numerous illustrations of 
this could be given from the books of our law ; but it is to be obseived that 
in the most extreme instances they do but exhibit an excess of care on the 
right side, viz., in favour of human life or liberty, and the spirit and 
principle of the common law may be caught, although its technical rules 
m.ay not bind the above, and similar cases had been cited by the Author, 
and it was to such oases he alluded when he wrote the. above passages, 
which are in entire accordance with what has been laid down by the courts 
in various cases. Thus, in Grant v. Gould, 2 H. Bl. 96, it was said, that it 
would be absurd to expect as much precision in a sentence by court- 
martial, even regular court-martial, as in a conviction before a magistrate 
(2 H. Blackstone, 1 07). So the Court of Queen’s Bench, in considering 
the sentence even of a regular court-martial abroad, said: "The natural 
tendency of our minds is in favour of prisoners, and in the mild manner in 
which the laws of tlvis country are executed, it has been rather made a 
subject of complaint by some, that the judges have given way too easily to' 
mere formal objections on behalf of prisoners. We must, however, take 
care not too urge this disposition too far, lest we loosen the bonds of society, 
which are kept together by the hope of reward and the fear of punishment. It 
has always been considered that the judges in our foreign possessions abroad 
are not bound by the rules of proceedings in our courts here. On appeals 
from our colonies, no formal objections are attended to, if the substance of 
the matter or the corpus delicti sufficiently appeare, to enable them to get 
^ at the truth and justice of the case (Lord Kenyon, C. J., Bex v. Suddis, 1 
East’s Rep. 314). “We are not now sitting as a court of error to review 
the regularitj of the proceedings, nor are we to hunt after possible objeetions ” 
(ibid). The spirit and effect of these judicial observations is, that on trials, 
even by regular courts-martial, the substance of justice is to be looked to 
rather than its forms, and in that spirit the Author wrote in his former 
book, in passages which were very much misapprehended. 
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son tlia-fc it is uoccssaril}' aflministercd amidst great excite- 
ment, and Avithout the safeguards of these formal rules. 
And no emci'gency can dispense with substantial rules, , 
Avhich require sufficient eA’idence of the offence, and of an 
offence of which the tribunal can take cognizance, and an 
offence capitally or corpoi'ally punishable. It is liardly 
necessary to add that there must be a fair hearing and a 
reasonable opportunity for ansAA^er and defence. But it 
is obAuous that, if there be an observance by courts-martial, 
under martial hiAV, of these substantial rules, the non- 
observance of tiie more formal or technical rules of pro- 
cedure, Avhich cannot be applicable to such exceptional 
tribunals, Avith such an irregular procedure, can Avork no 
substantial injuiy or injustice to the accused. And it 
should never be forgotten that the object of trials by 
court-martial is justice, though rough and summary justice, 
anjl that no theory can justify the disregard of those sub- 
stantial rules of that justice which is the object ; though, 
on the other hand, there are occasions Avhen the mere 
forms of justice must not be alloAved to defeat that object, 
and the end must not be sacrificed to the means. 

Courts-martial have been called courts of natural pro- 
cedure (a), and are bound rather by the rules of natural 

(a) Tins is the description given of them by Bcnlham, in Ms Rationale 
ofJucUeial Rohlcncc, bccaiiEc they arc not bound by mere fonnal rule ; and, 
lilill, in his History of India, in his first edition, had a chapter directed 
against tlic artificial rules of our law of evidenee. It should, however, be 
borne in mind that these observations apply only to such artificial rules as 
cscludcd evidence reasonably admissible, or required evidence not reason- 
ably obtainable (many of which rules have since been removed by legisla- 
tion), and that tiioy imply and assume that there is and ought to bo 
evidence reasonably sufficient. As a general rule, there must be express 
evidence of facts which arc to form the basis of a verdict, though from facta 
proved the jury may draw inferences or presumptions, and this substantial 
rule applies equally to courts-martial (Hunter v. Gibson, 2 Hen. Blackst. 
187 ; Grant v. Gould, ibid, 68 ; Rex v. Burdett, 4 B. & Aid. Rep.). The 
only qualification is, that juries may judge of the proof by the light of their 
own general knowledge {Rushforth Hadfield, 7 East’s Rep. 224) ; and 
that they do not require cxpre.ss proof of public notorious facts. At all 
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good sense and justice than by formal or artificial rules ; 
but it should be carefully borne in mind that it is a dictate 
of natural good sense and justice, especially under circum- 
stances of heat, of haste, and excitement, which I'equire a 
greater degree of care, that there should be an observance 
of those substantial rules which experience and good sense 
in this country have caused to be established in our regular 
courts as safeguards and securities, especially in cases which 
affect life or limb. 

So of the cardinal principle, founded equally on natural 
good sense and experience, that the best evidence which 
can reasonably be expected to be produced should be pro- 
duced ; and the two great rules (a) deduced therefrom, that 

events, tbougli it is the practice to require express evidence of particular 
facts, it is by no means quite certain how far they may not draw on their 
own knowledge of facts, public and notorious, as a viar or rebellion, and the 
like, or how far the court may take judicial notice of such public facts. In 
The King v. Sutton, 4 M. & S. Hep. 536, a case of indictment for sedition, 
the ro}'al proclamation was put in evidence, to show that a system of outrage 
had existed, which, it was suggested, the libel tended to incite to, and it 
Avas admitted as an act of the State, founded on the existence of the outrages 
it recited ; and preambles to Acts of Parliament, also .reciting them, were 
admitted as tending to shoio the notoriety of their existence. In the course 
of the summing up, the judge alluded to the personal knowledge of the 
jury, as illustrating this evidence; and this was held not improper, because 
it formed “a part of the history of the country that such outrages had been 
committed;” and “ it was as if he had said, every one must be aware of 
Avhat has passed before their own eyes, and at their own doors ; and though 
it was added that he did not advise them to rely on it as a source- of 
information, on Avhich they were to found their verdict, it would be contrary 
to sense that a court, Avhich is both judge and jury, and is ti-j’ing a case 
summarily, should stand out for formal proof of notorious and public facts. 
The courts of laAv may take cognizance of acts of State, and public and 
notorious facts, such as a Avar (The King v. He Beranger, 3 M. & S. rep, 69). 
Tims, a court-martial, in time of rebellion, Avould hardly be expected to 
require express and formal proof of the /act of the rebellion, and though, in a 
criminal court, nothing can be taken, without such proof, it Avould be too 
much to say that this strict rule would apply, in a trial by court-martial, to 
facts Avhich no one doubts, and Avhich are not denied, and Avhich arc open 
and notorious. 

(a) These rules Avere carried out so rigidly at common law as to produce 
inconveniences, aa-McIi Avere removed either by exceptions introduced by 
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matters of fact sliould be proved by witnesses produced and 
examined in tbe jn'esence of tbe accused as to facts they 
have seen and heard, and that matters in writing should be 
proved, if possible, by the production of the writing itself. 
And although, as these rules may be sometimes difficult of 
application, so as to perplex our judges in our common law 
courts, and have been carried to excesses of refinement, 
which have, in some instances, required legislative correc- 
tion, and their disregard does not necessarily involve injus- 
tice ; yet, it is obvious that they embody principles of 
sound sense which ought never, in substance, wilfully to be 
departed from. 


the courts or by legislative enactment. Thus, for example, to prove the 
state of a man’s account at a bank, it would strictly be requisite to call any 
clerk who could possibly have received money, that is, all the clerks in the 
bank, and in order to avoid this monstrous inconvenience the courts 
allowed the fact to be proved by the ledger {Fuxncss v. Qoyt, 5 Bingham’s 
Ecp. 114). Again, the rule which required an attesting witness should bo 
called to prove the execution of a document was, as Lord Ellcnborough 
said, “ as fixed, formal, and universal, as any in the law,” yet it was abso- 
lutely necessary in some cases to introduce exceptions, provided the execu- 
tion was fully and satisfactorily proved, as it might be, by other evi- 
dence ; and, at last, the rule was got rid of in civil cases by the Com- 
mon Law Procedure Act, 1854, but it remains in criminal cases. So as to 
the rule which requires the production of a document, if it be in existence, 
to prove its contents, so salutary as a general rule, though it often works 
injustice. “ Our ancestors were wise in making it a rule that in all cases the 
best evidence that could be had should be produced, and great writers on 
the law of evidence say, that if the best evidence be kept back, it raises a 
suspicion that if produced it would falsify the secondary evidence on which 
the party has rested his case ” (Best, C. J., Strother v. Barr, 5 Bingham’s 
Eep. 151). The very reason of the rule, indeed, implies that if it is made 
clear that the best evidence is not kept back, and the fact is clearly proved, 
the principle of the rule does not apply, but it is safe to adhere to a general 
rule, though in some cases there is great difficulty in its application. Though, 
hoAvever, the substantial sense and reason of the rules are easily intelligible, 
their application may be difficult. ' Thus, for instance, in a case where the 
judges were divided, it was said, “ Suppose it be found under an indictment 
for treason that arms and treasonable papers are found in a house, to prove 
that it was in the occupation of the prisoner the landlord is called, who 
proves that the prisoner took the house of him andpaici him rent, and upon 
this he is asked if he did not let his house by a lease in writing, and he 



24-0 MAHTIAL LAW IN THE COLONIES : COHRTS-MAHTIAL ; 

And there is one plain, broad, and substantial i-ule, of such 
obvious sense and justice that it not only can never be 
safely disregarded, but it can never be disregarded without 
a grave degree of culpability ; viz., that men must not be 
convicted upon the strength of evidence talcen lehind their 
hacks, and produced merely in the form of written depo- 
sitions, not taken in the presence of the prisoner, and the 
witnesses themselves being kept back, or, at all events, not 
produced in court for examination and cross-eocamination 
in his presence (a). 

answers that he did ; and suppose the objection tahen for the prisoner, that 
it ought to be produced, the judge answers that the tenancy may be proved 
by payment of rent. Agaili, a gunsmith proves that the prisoner bought 
arms of him, and that he sent them to his house, and that a person who 
appeared to be the tenant and resembled the prisoner paid for them. He 
is asked if tlie order was in writing, and he says it was ; he is asked whether 
he ever had before seen the person who appeared to be the prisoner, and 
he says he had not. Then an objection is made that the order should be 
produced The judge says, the arms are sent to a house of wliieli the 
prisoner is tenant, and were paid for by a person who appeared to bo occu- 
pier, and that this is evidence from which the jury may infer that the 
prisoner was' the person 'U'ho bought the arms. The prisoner is convicted, 
and on further enquiry the lease and letter are produced, and it appears 
tlnat the lease was to the prisoner’s brother, and the order signed by him ; 
would any judge venture to induce the King to execute a prisoner under 
such circumstances V (Lord Chief Justice Best, Strother v. Barr, 5 Bing- 
ham’s Eep. 155). That case, in which the judges were equally divided as 
to the application of a rule of evidence which they all agreed was “ essen- 
tial to the security of life,” may illustrate at once the importance of these 
great rules and the great difficulty which may occasionally arise in their 
application. 

(a) Though, as it is the practice of foreign countries to use depositions 
thus taken, it may be too mnch to say that it is necessarily contrary to 
natural justice; it is so contrary to our own practice,, and is so open to 
obvious danger, that though it may be going too far to say that the use 
of a deposition would necessarily be a violation of justice, or invalidate 
the proceedings, or involve any grave .culpability, it may safely be said 
that this would be so, if such evidence constituted the only evidence, or 
if the accused Avere convicted on the strength of such evidence. This 
was what the Author meant to convey in his former Avork, Avhich was written 
mainlj' Avith a vieAV to criminal culpability on the part of the members 
of the court-martial. The tme principle is stated above. Thus the Royal 
Commission, in the Jamaica case, carefully -drew a distinction between 
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And as courfcs-marfcial are at once judges and jurors — 
that is to say, have to judge of the quality and character of 


cases inAvliicli affidavits and depositions fonned the only evidence, and 
cases in ■\vhieh depositions were only received. Thus they stated,. “ that at 
a certain place affidavits were regularly received as proof of the facts 
deposed to, and in some cases, in which death was the sentence, the 
affidavits constituted the only evidence.” So they state, “ three pei'sons 
were convicted and executed upon the production and proof of affidavits 
made behind their bacls, by persons who, for anything that appears, might 
perfectly well have given their evidence in open court ” {Report of Royal 
Oommission). It is needless to say how monstrous these cases must be 
considered. Thej’ were, it will be observed, cases in which witnesses tvei'e 
not produced at all, and the only evidence was evidence taken behind the 
backs of the prisono's. There is, it is obvious, a great distinction between 
such cases and cases in which the witness is produced, although his depo- 
sition is also read, or in which other witnesses are produced, whose 
evidence, more or less, tends to support the case. Tlic degree of culpa- 
bility, it is manifest, because the degree of danger and of mischief, depends 
on the degree to which the objectionable evidence is relied on. But the 
character of such evidence is essentially vicious, and it cannot be safely 
or properly relied on at all. This is said of depositions taken beldnd 
the back of the prisoner, and depositions of witnesses ml produced. The 
law of England allows depositions even in criminal cases, if taken in the 
prisoner’s presence, and the witnesses are unable to attend. In foreign 
countries depositions are admissible, although not taken in his presence ; 
as stated by Jtr. Pit'/james Stephen, in his interesting Vieio of the 
Criminal Law (p. 1G4) ; but that is obviously open to grave objection, 
and in this country, if the deposition is to be used as evidence, it is an 
inflexible rule that it must have been taken in the prisoner’s presence. 
If, however, it is not to be used as evidence, it is otherwise, if the witness 
is produced in court and examined, and the deposition is merely pro- 
duced, with any other statement of his, to check him, or furnish material 
for examination, and it is not as though it were used in evidence. In 
Gordon’s case, in the Jamaica rebellion, there was strictly legal evidence ; 
there were depositions by parties as evidence, which were taken beliind 
the prisoner’s back, and were made by witnesses not produced, and there 
were also depositions read ■ by witnesses who were produced, probably to 
check their evidence. It was the former as to which the Royal Commis- 
sion truly stated, that “ the written statements of these persona had been 
taken in the absence of Mr. Gordon, and were inadmissible as proofs 
against him, according to the rules that regulate evidence in English 
courts, either civil or military.” Thus, they added, “with regard to the 
written statements of J. Anderson, James Gordon, and Elizabeth Jane 
Gough, they wore not legal evidence, but' those pemons were called and 
examined.” This, it is obvious, made all the difTerence, but the distinction 
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evidence, as well as its weight, force, or effect (a ) — so it is 
to be fairly expected of them that, while, on the one hand, 
not held to a strict observance of mere formal or artificial 
rules, they shall not only adhere to the substantial rules of 
evidence, but also attend to all reasonable considerations, as 
to the credibility of witnesses, or the interest or influences 
which may possibly affect the value of their testimony, and 
the necessity for confirmatory evidence ; and so as to con- 

Tvas not kept in mind by Chief Justice Cockbum, in the comments on the 
case in bis charge in Nelson’s case ; and the Lord Chief Justice also forgot 
that the objectionable evidence was of the least importance in the case. 

(o) In this respect they differ from common law courts, as other courts 
known to our law do. Thus, in the Ecclesiastical Court, the judge, a 
skilled lawyer, who receives the evidence, also judges of its weight and 
effect, which is quite contrary to the common law system, in which the 
jury are the sole judges of the effect of etidence when it is fit to be 
submitted to them on any objection. Hence there are many material 
differences betwen the two systems as to the admission of evidence, in 
a great degree arising from this most important difference between them : 
and in the common law system the examination of witnesses is oral and 
open, and subject to cross-examination before and by a popular tribunal, 
on which the common law system greatly relies for the eliciting of truth 
and detection of falsehood (per Coleridge, J. ; Wright v. Tatham, 4 B. N. C. 
601). This consideration, indeed, has a double bearing ; on the one hand, 
as pointed out in that case, such courts may fairly be deemed to be 
emancipated from those more artificial rules of evidence which are deemed 
necessary on account of what judges have called the infirmity of trial by 
jury, as a popular tribunal, composed of persons taken at hazard from the 
general ranks of society, and generally persons not of much education (in 
criminal or common jury cases), whereas courts-martial are always com- 
posed of gentlemen of education j while, on the other hand, from that very 
circumstance, they may be reasonably expected to observe the more 
important and substantial rules of law as to evidence, and also those obvious 
considerations of good sense, as regards the effect of interest or influence on 
the mind of the witnesses, which judges always take care to point out to 
the attention of juries. Thus, by our law, an accomplice is an admissible 
witness, though his expectation of pardon depended upon the prisoner’s 
conviction, and so an accessory is a competent witness against the principal, 
and the principal against the accessory, but the fact of the witness being 
an aceomplice of necessity detracts very materially from his credibility, 
and it is always considered necessary, though in strict law not essential, 
to give other evidenee confirmatory of the testimony (Begina v. Saltings, 
7 Carrington’s and Payne’s Reports, 152). Hence it is obviously better. 
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siderations, not only witli reference to credibility, but 
memory, accuracy, and other circumstances, especially in 
evidence as to words spoken bj' the accused, sucli as it is the 
practice of judges to recommend, wlietber or not matters of 
law, as of importance, for the guidance of juries in criminal 
cases. 

While, therefore, it is laid down (a), both by military 
and legal authorities, that com-ts-martial, under martial 


if possible, in a capital case, to avoid acting on it unless confirmed. The 
Royal Commission in the J amaica case made comments on some of the 
cases, wbicli it may be useful to record as warnings. “ At another place 
the evidence allowed to be given was of a most objectionable description. 
A. gave evidence against B. of a confession made by the latter of his having 
assisted in a murder, and immediately afterwards was himself put upon 
bis trial as an acccssori' to the same murder, and was convicted, upon the 
evidence of B., of a confession made to him, coupled with the affidavit of a 
person whose absence was not accounted for. Three persons were convicted 
and two were e.vecuted upon the evidence of a confession made by a man 
shortly before his execution, in which he stated that the prisoners had 
assisted in the murder for which he himself was about to suffer. Five per- 
sons were convicted on the unconfirmed testimony of a man himself just 
convicted and sentenced to death as a spy, and for having incited others 
to join in the rebellion, one of the persons so convicted having himself 
given evidence to proye the case ag.ainst the spy." In such cases, 
it is obvious that, on the one hand, there may be danger of the witness 
trying to screen himself by throwing the guilt upon the prisoner ; and, on 
the other hand, there may be danger of his seeking to revenge himself by 
convicting the person on whose testimony he himself has been condemned. 
It is, indeed, to be borne in mind that in such cases, as held long ago in 
the familiar case of an accomplice, the evidence is admissible, and may be 
sufficient. It Avas held, in Lord Mansfield’s time, that a person Avho has 
been admitted Avitness for the CroAvn, ma^" be afterwards tried for the same 
matter, and tried on the evidence of the party already convicted {Rudifs 
case), and it has been alAvays a practice to admit a fellow prisoner as 
Avitness, either after his conviction or acquittal, as then he has lost his 
interest {Regina v. Hughes, 1 Denman’s Crown Cases, 84), though not 
until then. Still the question will be, in substance, Avhfetlier the 
evidence was confirmed; and in IVinsor's case, one prisoner was 
allowed to give evidence' against the other in a case of murder, and 
Chief Justice Cockburn, and all the judges, held that as there was other 
evidence, the prisoner conA’icted had sustained no substantial injustice, 
though it was clearly contrary to practice. 

(a) Thus it has abvays been laid doAvn by Judge AdA’ocates-General 
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law, are not bound by fixed and formal rules, and bave no 
settled and regular practice, like courts of common lawj but, 
by tbeir oaths, are bound to proceed according to their 
consciences and the custom of war in like cases; it is 
equally clear from the same authorities, and by 'the terms 
and real meaning of their oath, that conscience itself 
requires the observance of the obvious analogies, the broad 
principles, and the substantial rules, common to all law, 
regular, municipal, or military, and based upon experience, 

when officially animadverting upon trials talcing place under martial 
law. Tims in the Ceylon cases, the Judge Advocate-General, Sir D. 
Dundas, stated officially, there is no practice laid down for martial law 
(I’idc ante, p. 9). “ There is no practice laid down as to how courts- 

martial arc to he conducted under martial law, but, on the other hand, 
they should approximate as near as possible to the regular forms and 
course of justice, and the usage of the service, and should be conducted with 
as much humanity as the occasion will allow, according to the conscience and 
good judgment of those entrusted with its execution ” (Ev, of Sir U. Dundas, 
before the Ceylon Committee). This quite agrees with what was said by the 
Lord Chief Baron in Governor Wall’s case (2S Sta. Tri. 154). “If there was 
a mutiny, and such a courtrmartial as could be had, if there was reasonable 
notice to the man that he was charged, and if there was an opportunity 
given him of defending himself, and as much attention to his interest as 
the case would admit of, the defence would be made out.” So as to drum- 
head courts-martial, he said: “ they mean, that when the alarm is such, and 
the danger so great, that the regular mode of summoning courts-martial 
cannot be followed, so many officers as are upon the spot may be sum- 
moned together, but they are not to proceed altogether without any regard 
to the interests of the prisoner, though they may not proceed exactly 
according to the directions laid down in the Articles of War ” (ibid). This 
again ■ accords with the oaths of the members of courts-martial, which 
would be found according to the Articles of War or the Mutiny Act, and 
where any doubt shall arise which is not explained by the Articles of War, 
then according to their consciences, the best of their understanding, and the 
custom of war in such cases (Articles of War, 152). And it accords 
with the exposition of that oath given in Simmons on Court-Martial, 
or Mac Arthur on Court-Martial. The terms of this oath, however, may 
well be interpreted and explained by the language of the military text 
books and the Queen’s Kegulations. The former lay it down, that it is 
proper in regular courts-martial to follow, as far as possible, the common 
law rules of evidence : and the Queen’s Regulations lay it down, that it is 
the duty of officers to take great care to qualify themselves for sitting on 
courts-martial, by- attending such courts and observing their proceedings. 
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sound sense, and natural justice ; and that, as far as possi- 
ble, they should proceed in accordance with the spirit and 
principles of ordinary law. 

The grand and all important rule, of course, is, that there 
should be a sufficient amount of evidence admissible accord- 
ing to these substantial rules and principles ; that is to say, 
there ought to be legal evidence, and enough of it (a). 
Even assuming that the evidence is such as is properly 
admissible and reasonably credible, there will come the 

(rt) As observed in the Autbor’s fonner work, there are all degrees of 
proof, from demonstration down to slight probability ; and it need hardly 
be said that the latter can never be sufficient, and that the former never is 
required. There arc many intermediate degrees, but it may be laid down 
as law tlmt in a criminal case— and, above all, a capital case— the evidence 
should bo such as to leave no rcason.ablc doubt in the minds of reasonable 
men ; and though a less dcgi-eo of evidence may involve no criminality on 
the part of those who act on it, nor, perhaps, any legal culpability, it will 
certainly involve grave moral responsibility, and may entail undying self- 
reproach. In the Jamaica case, the Royal Commissioners reported, in 
several capital cases, that the cvidcnco w'as, in their opinion, insufficient. 
Tims, in one case, that of Gordon, they reported that the evidence, 
oral and documentary, appeared to them to bo wholly insufficient to estab- 
li.sh the charge upon which the prisoner took his trial — that is, the twofold 
charge of complicity in treason and murder; and though it is obvious that 
their finding did not in the least aflcct the legal validity of the conviction 
(seeing that convictions constantly take place at the assizes on evidence 
wliicli lawyers deem insufficient, and yet no one, on that account, doubts 
the legality of the sontences), it would bo desirable to avoid the possibility 
of such reflections, and with that view to err on the right side, remembering 
that the parties arc still liable to be tried in courts of law. In that case, as 
already mentioned, there was some evidence strictly and legally admissible 
— that of a prisoner — produced, and there was evidence legally inad- 
missible— as depositions taken behind the back of the accused; and what 
the Commissioners must be presumed to have meant was, that there was 
not enough of admissible evidence to sustain the charge in cither aspect of 
it, both practically resolving themselves into complicity in the outbreak. 
The oQ’cncc, to justify a capital sentence, must have been treason or 
murder, and the one would require proof of an intent to deprive the Crown 
of the colony, and the other would require proof of criminal liability for an 
outbreak or attack ending in murder. The Commissioners said, "We can- 
not sec, in the evidence wliich has been adduced, any sufficient proof 
cither of his complicity in the outbreak at Morant Bay, or of his having 
been a party lo a general conspiracy against the Government.” There is 
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question of its effect, and' its sufidency in point of 
amount, as to which it is of course impossible to lay down 
any definite rule (a) ; and all that can be laid down is a 
general rule or principle that the evidence ought to be such 
as may reasonably satisfy honest and sensible men, sincerely 
desirous to decide justly, and in a fair arid dispassionate 
state of mind. The only rules of law on the subject are, that 
it is for the prosecution to make out their case against the 
prisoner ; and that though evidence may be circumstantial, 

some reason to suspect tliat the Commissioners ■were under the impression that 
to sustain the charge of treason, there must he proof of complicity in a general 
conspiracy, although complicity in a local conspiracy, ■with the same general 
object, and certain to become general if it succeeded, ytovUA equally have sus- 
tained the charge, and it is very observable that they cautiously abstained 
from negatmng a sufficiency of evidence of complicity in the local con- 
spiracy, the existence of which they affirmed, so that their special finding 
leaves the question ■wholly undecided, and their general finding- ■was 
apparently given under an impression as to the law, or as to its application 
to the case, which, it is conceived, was erroneous. Then, as to the other 
charge — of complicity in a murderous outbreak — they appear to have 
conceived that it was necessary that there should he express proof of actual 
complicity in the outbreak ; whereas, it is conceived that, on the ■well- 
known doctrine of law already alluded to, supposing it to be clearly made 
out that the prisoner had used language which he must have known was 
naturally calculated to incite to some such outbreak, he would be legally liable, 
although he might not have intended one on that precise day or occasion. 
But as to'that, it would be necessary that the evidence should be clear and 
conclusive. And the evidence was, in substance (discarding ■what was not 
properly admissible), that the prisoner had, some time before, said to the 
active rebels that the whites were to die if the blacks did not get 
the back lands, and that, just before the outbreak, he had sent them a letter 
requiring them, on the occasion of the meeting at -u-hich it took place, to be 
“ up and doing, and help themselves,” &c., &c., which it was probable they 
would refer to and connect with the language previously used. But, then, 
all turned on the real sense and meaning of that language, as to which there 
was only one witness, who spoke as to words used months before, and which 
he might easily have mistaken, and the Commissioners no doubt meant 
that this evidence was not sufficient to sustain a capital charge. 

(a) The Eoyal Commissioners, in their Report, said, “ The number of 
executions by order of courts-martial appeared to us so large that it became 
very important to ascertain, as far as we were able, the principles upon which 
the members constituting the courts, acted, and the sort of evidence upon 
which their decisions were pronounced. It would be unreasonable to expect 
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and need not be conclusive, in the sense of excluding all 
possible doubt, it must be such as to exclude all reasonable 
doubt. And, further, it may be laid down generally that 
courts-martial, under martial law, ought to deal only with 
very clear cases, and leave others to courts of law. 

The amount of proof to be required necessarily much 
depends upon the view taken of the nature of the charge, 
and the requisites or elements of the offence (a ) ; as to 
.which, when it is not of the character of an open and overt 


that in tiie circumstances under which these courts were assembled, there 
should be the same perfect regularity and adherence to technical rules which 
we arc accustomed to witness in our tribunals ; hut there arc certain great 
principla lehich ought, under no ctreumstances, to he violated, and there is an 
amount of cridcncc ichich cx'cry tribunal should require before it pronounces a 
judgment xchich shall affect the life, liberty, or pexson of any human being. 
In order to asccrUiin whether these principles have been adhered to, and 
whether, in all cases, this necessary evidence has been required, we have 
carefully read the notes of the evidence given before the different courts, 
upon which notes the confirmations of the sentence were pronounced. In 
the great majority of the cases the evidence seems to have been unobjec- 
tionable in character, and quite sufficient to justify the finding of the court. 
1 1 is right also to st.ato that the account given by the more trustworthy 
witncs.scs as to the manner and deportment of the members of the courts 
was decidedly favourable. But we think it right also to call attention to 
c.asc3 in which either the finding or the sentence was not justified by any 
evidence appc.aring on the fiice of the proceedings.” 

(tt) Thus, for example, in ‘the case of Gordon, on the charge of treason, 
proof would bo necessary of an intention to deprive the Crown of the 
colony; although this would not require, as the Commissioners seem to 
have supposed, exprc.ss proof of an actual and general conspiracy with that 
object, and it would be proved by evidence of the prisoner’s complicity in a 
mere local outbreak, which, if successful, must, by reason of its inevitable 
tendency to spread with rapidity, have the same result; and this com- 
plicity again would not require express proof, but might be shown by acts 
and words, of which the natural result would be such an outbreak. It is 
undoubtedly true that this would require clear proof of language clearly 
calculated to have that effect, and which the prisoner, therefore, must be 
taken to have intended ; but the Commissioners virtually found that fact, 
and though the evidence given of it may have been hardly reliable, that 
was for the Court, and they might well, and honestly deem it so, though 
others as honestly, and, perhaps, more wisely, might deem it not so. And 
both as to its reliability and ns to the natural result of such language, they 
might ivell and honestly,' and even, it is conceived- lawfully, use their 
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act, nice questions may arise — as, for instance, as to con- 
structive treason or presumptive intent, or 'witli reference 
to the distinction between a general and a particular 
intent — and the effect of proof necessarily so much depends 
upon the extent to which it may be inteqrreted or applied 
by the general knowledge' of the tribunal, or the extent to 
which it might take cognizance of facts as general, public, 
and notorious, without express or formal proof ; and these, 
again, are of themselves matters necessarily of some 

general knowledge of notorious facts of a public and general nature — as, for 
instance, the contiguity of Hayti, and the condition of the black population, 
and the necessary tendency of an insurrection of colour and of race to spread 
rapidly. Eor of these general public and notorious facts the prisoner must 
be assumed to hare been as well aware as any one else, and they had, it is 
obvious, an important bearing on his presumed intention, with reference 
especially to the charge of treason, and a bearing which the Commissioners 
wholly overlooked. And, assuming that they w'erc wrong in the view of the 
law, which it is manifest lay at the basis of the finding, then that finding 
cannot be relied upon. To this, it may be adde.d, that, as the Author 
observed in his former work, although depositions taken in the absence of 
the prisoner could not, per se, be properly relied upon, and the evidence as 
to the prisoner’s allusion to Ilayti was of that character, the Court might 
honestly, though erroneously, use that evidence, in accordance with their 
general knowledge of public and notorious facts, in confirmation of the 
other evidence, strictly and legally admissible, viz., that the prisoner had 
spoken at a meeting about the death ot the whites, and had sent them a 
letter to be “up and doing;” also, it is to be added, that the prisoner did 
■not deny having made an allusion to Hayti, although he denied it on the 
particular occasion, and, of course, the particular occasion would be very 
immaterial — the significance and importance lay in the allusion itself. And 
as it would be idle to say that the Court were not to use their general 
knowledge of the fact of history about Hayti, or the general knowledge of 
the notorious fact that there was an enormous black population in the 
colony ; so it would surely be idle to say' that they might not fairly 
draw an inference, that a local outbreak, if successful, ^oas certain to be 
general, and another inference, that the prisoner must have been as well 
aware of it as anybody’ else. These observations show that the view 
taken of the proof to be required must depend upon the view taken of the' 
law ; and as the Author, after great consideration, ventures to dift'er from 
the Commissioners, in their implied or apparent view of the haw— although 
it is very likely he may be wTong — yet this surely is sufficient to show that 
the Court might honestly, even although erroneously, hare taken the view 
which appears to him to be the true one, viz., that if the prisoner used 
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uncertainty, that there niu.st alwa3's he a great difficulty in 
conYe3’ing to the minds of others a just aj)preciation of the 
evidence on which the court may have convicted. And 
thus it may happen that in a case of a constructive rather 
than of active com2jlicit3', and of pre.sumptive rather than 
of express proof, it might be, upon evidence on -which a 
judge could advise a jury not to convict, but upon which, if 
their feelings were excited, thc3’’ might possibly convict ; — 
a court-martial miglit honestl3’- enough convict, although 
otlier.s, in a different state of mind, and with a different 
degree of general knowledge, might honestly, and perhaps 
proporl}’, consider the evidence as “ wholly insufficient to 
sustain the charge.'” 

And while, on the one hand, such a conclusion would 
not, it is conceived, nccessaril}' involve an}’’ imputation 
upon the members of tlie court-martial who convicted 
upon .such evidence, or upon the military Commander who 
condrmed their proceedings, nor upon the Governor who, 
after such confirmations, allowed and approved the exe- 
cution of the sentence under a belief of its necessity ; still 
it ma}' well be deemed to convc}’’ a lesson of caution for the 
future; and it undoubtedly involves this, that as, in such 
cases, it is uece.ssary for the purpose of justification, not 
mcrcl}' to feel a conscientious conviction, but to carr3’’ that 
conviction to the minds of other.s, the very difficulty of 
doing so, in Ciuses rather of constructive than active com- 
plicit}’, suggests that it is, as a rule, wiser, safer, and better 


l.'iiigii.'ige calciilalcil, .ns he h.ave known, to c.aiise an outhreak, ho was 
guilty of lieasoii, and might al.so lionestly, tliougli erroneously, have 
arrived at (lie conclusion that he had used sucli language. On tlic other 
hand, olliers miglit honestly and rightly arrive at an opposite conclusion, 
and a judge, no dmihl, would have advised an acquittal ; but that would 
liave been, parllj- because the laAvns to treason u’isoly requires two u'itncsscs 
to Avords, an<l parti}- hocause our criminal laAV requires formal proof of 
almost all facts; and even although the judge. might have udA-ised an 
acquittal, a jury might, under honest though mistaken feelings, have con- 
victed. Similar ohsorvalions apply Avith stronger force to the second 
charge, of complicity in the crime of murder. 
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to avoid dealing with such cases under martial law (a) ; and 
thatj as martial law is necessarily administered under cir- 
cumstances of heat, haste, and excitement incident to a 
great emergency, and which, while they may excuse errors 
into which, under such circumstances, men may fall with 
perfect honesty, certainly expose them to gi-eater risk of 
error ; it is better to confine it to cases of a clear and 
simple character, and avoid others, except under the pres- 
sure of some unavoidable necessity. 

(a) The two charges virtually reduced themselves into the same, in this 
respect, that neither was maintainable without showing a constructive lia- 
hility for the outbreak. The Author designedly uses the word “ liability ” 
instead of “ complicitj',” which he ventures to think may have suggested to 
the Commissioners the idea that express proof of an actual complicity was 
necessary, whereas, as he conceives it, it would be enough if it was clearly 
proved that the prisoner had used language to the actors in the outbreak 
which he must have known would he likely to cause some such outbreak. 
In his opinion this would be ample presumptive proof, according to autho- 
rities already quoted, that he must have intended it. If so, he would be 
guilty of the murders which took place on the occasion, because no one 
will dispute that they were the necessary consequences of the outbreak, so 
that if he intended the outbreak he intended murder. And no lawyer will 
pretend that an intent to kill a particular person is necessary to constitute 
the crime of murder, if there be clearly an intent to kill some one ; added 
to which, no one will dispute that if there was here an intent to kill any 
vne, it was an intent to kill the very persons who were killed, at all events) 
inter alia. An intent to kill a class to whom A. and B., belong is an intent 
to kill A. and B. And an intent to incite others to kill them is an intent 
to kill them. And language which must have been understood so to incite 
must have been so intended. This, no doubt, involves, as already observed, 
clear proof of language which must have been so understood, and must 
therefore, have been so intended ; and as nothing is more dangerous than 
evidence of words used, for which reason our law wisely requires two witnesses 
in treason, any one may fairly think that a court-martial would act wisely 
in not convicting on evidence of words without the clear evidence of at 
least two respectable and credible witnesses, nor even then without circum- 
stanees of confirmation. And, of course, in such a case, a judge would 
have advised a jury to an acquittal upon cither charge, but that would 
have been because, as to the law of treason, positive law absolutely would 
exclude a conviction ; and as to the charge of murder, because as our judges 
alwaj's require conclusive proof, and this proof would be very far from con- 
clusive, such a course would be in accordance nith ordinary practice. But 
many things are in accordance with practice which are not strictly obliga- 
tory in law, as, for instance, requiring confirmation o^ the -evidence of an 
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So careful is militarj’ law to compensate for the absence 
of the safeguards and securities of common law in trials by 
courts-martial, that, in order to secure a review of the 
evidence and tbe findings, at all events in capital cases, by 
superior authority (a), it requires that tbe proceedings shall 
be submitted to tbe highest accessible authorities ; that is 
to say, not only to the General in command, but to the 
Comniander-in-Ghief of the colony or dependency, and to 
the Governor, so as to secure a review of the case by 

accomplice. And notwitlislanding the advieo of the judge, it may be that 
.a jury of a countj- in ivliich a cruel in.ass.acre had taken place might, under 
the influence of honest though excited feeling, insist upon convicting. 
Nothing is more difficult than for men to separate in their minds facts 
proved before them from facts they already know as matter of notoriety, 
and it was found by the Commissioners that it was a matter of notoriety 
that the jirisoncr had for some time been ong.agcd, along with the actors in 
the outbreak in using Language calculated to excite to insurrection (vide 
ante, p. 22S). And this aflbrds a solution of the couclusion quite consis- 
tent with honesty, and, on the other hand, quite consistent with the insufE- 
cicncy of llic evidence. What lawyers would advise, under such circum- 
stances, though useful for the purpose of future guidance, involves no 
imptitation upon what has already been done by men acting honestly under 
great excitement and in .a great emergency. In tbe Author’s former book, 
irritten with reference to Ibc past, be may b.ave been somewhat unguarded 
as to the future, especially in writing with reference to cruel charges of 
murder against men who had thus acted. The Lord Chief Justice and 
others, on the other hand, apparently more anxious for the future, have 
perhaps fallen into the oj)posUc error of doing some injustice as regards 
the past. It is the desire of the Author, in the present work, to unite both 
views, and show that it is quite possible to be candid and indulgent as to 
errors of the past, and yet stringent as rcgiirds tbe future. 

(a) This was well illustrated in the most rcmatkable of the cases wliieh 
occurred in the Jamaica rebellion, in the case of Gordon. The proceed- 
ings first came before the General in command of the district under mar- 
tial law, who having approved, sent tlicm to the Commandcr-in-Chief with 
a letter, which ran thus : “ The President having transmitted the proceed- 
ings, I carefully perused them. The Bcntenco was death, I considered it 
jny duty fully to approve and confirm. I enclose the whole of the pro- 
ceedings of the court for your information, as you may desire to see what 
evidence led to the conviction of so groat a traitor. I have not furnished 
any report of the court to his Excellency the Governor, because, as his 
Excellency is now at Kingston, I apprehend all my reports should be made 
through you, my immediate commanding officer. Hoping, as heretofore, 
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several successive military authoritieSj and also by the 
supreme civil authority ; and the sentence is not to be 
executed until approved and confirmed by all of them, 
thus ensuring, as much as possible, the concurrence of 
separate and independent opinion and responsibility before 
allowing the infliction of a capital penalty. And it is 
nianifesb that, as far as is practicable, the sj)irit and prin- 
ciple of military law in this respect applies not only 
equally, but a multo fortiori (at all events as regards the 
highest accessible authority) to capital convictions under 
martial law. 

to gain your approval, I have the honour to be,” &e. The whole proceed- 
ings of the court were enclosed for the General's information. These 
proceedings reached the General, who, after reading them to two members 
of the Executive Committee, forwarded them the same day to Governor 
E3’re, with a request that he would return them with as little delay as pos- 
sible. These proceedings were returned to the General the same day by 
Governor Eyre, who wrote at the same time that he fully concurred in the 
justice of the sentence, and in the policy of carrying it into effect. The 
Commander-in-Chief transmitted, in letters to the Secretary of State for 
War and to the Military Secretary at the Horse Guards, a copy of General 
Nelson’s despatch reporting the trial, sentence, and execution of Mr. Gordon, 
and in both letters he adds, “ A copy of his Excellency the Governor’s 
letter approving the same is enclosed, in which I fully coincide.” This, it 
is to be observed, was the ordinary course under regular military law ; 
which requires in capital cases the approval of the Commander-in-Chief of 
the colony and of the Governor (Queen’s Eegulations) ; and although under 
martial law, it may obviously not be possible always to wait for the approval 
of the Governor, who may be at a distance, it is alwaj^s proper, by analogy, 
to ordinary military law, to have the approval of the Commander-in-ChieF, 
who (as in the case of Jamaica), was much nearer, and had only military 
affairs to look to; whereas the Governor would have the affairs of the 
general Government to attend to, and would very' likely be overwhelmed 
by the anxieties and alarms of the whole island. Where, however, it was 
practicable, the proceedings should be submitted to him, and in this 
instance they were so. And it is to be observed how carefully the course 
prescribed hj' military law provides not only the highest security for the 
prisoner, but also the best protection for those engaged in the suppression 
of rebellion, for the concurrence of authorities so separate and independent 
as the Commander-in-Chief and the Governor, afford the strongest possible 
safeguard, if not against error, at all events against anj-thing like a com- 
bination to destroys a man, such as was indeed imputed in the case alluded 
to by some persons, w'ho had not attended to this circumstapee, of the con- 
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The approval of the sentence by the military Commanders, 
in such a case, might proceed rather upon analogies of mili- 
tary law, with reference to sedition in the army, the 
penalty for which by military law is capital. The approval 
by the Governor, as supreme civil ruler, would proceed 
probably rather upon the analogies of ordinary law, and 


they observed, that large numbers of rebels— that is, of those who bad. 
been engaged in these acts of rapine — ^were lurking in the bushes around 
them. It -was this which the Governor, at the first outbreak of the rebel' 
lion, dreaded and apprehended. And it is notorious that it is this phase 
of rebellion which has always proved most dangerous and difficult to van- 
quish. It has baffled us in New Zealand and CaSraria, and inflicted upon 
our forces the most severe and mortifying repulses ; and the island afforded 
such facilities for this sort of warfare, that the insurgents might have held 
out long enough to cause great disasters. Numerous passages in the reports 
showed that the ofiicers, for some time, continued to expect attacks from 
men in such positions. One of the ofiicers received a challenge from the 
rebels that they were ready to meet the forces at a place where they said 
they had a fort from which they could “ kill a hundred men coming one at 
a time,” and from which, according to the evidence, armed men marched 
down to the scene of the outbreak. On the morning of the trial this 
officer sent a force against this fort, and they were actually attacked by the 
rebels, and though the rebels were scattered, and the fort was deserted, 
they had taken to the bush. So another officer reported, “ As I passed 
through the villages, about 300 rebels rushed through the bush, armed with 
cutlasses ’’ (Hep. of Adcock). The execution was sanctioned on the 22nd 
Oct., the actual occurrence of outrages did not cease until the execution of 
the ringleaders, about the 24th of October. The military reinforcements 
did not arrive until the 30th, and in the meantime the force was extremely 
weak, and becoming exhausted and worn out by fatigue. The authorities 
may have been right or wrong in their judgment upon that point; but the 
thing to be observed is, that they pul it upon that ground, and mainly upon 
that ground. All through, it was put upon this, — that there were only 
1,000 troops in the colony, and the executive committee urged that 2,000 
more should be applied for (Pari. Pap. 21), so that, in their view, there was 
only one-third of the requisite number. This was urged as the reason for 
declaring martial law, and for retaining it until reinforcements arrived and 
were distributed, and there can be no doubt that it formed one of the main 
grounds for the execution of the person who, as the Commissioners 
reported, was universally regarded as the real leader of the rebellion. It is 
not for the Author, as a lawyer, to consider whether these grounds were or 
were not sufficient, but he is bound to point out that they existed, and 
might well enough at the moment have led the Governor to apprehend 
that the rebellion had reached its most critical and formidable phase. 
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would be based upon evidence of criminal liability (a) for 
acts or offences capital by that law, as treason or murder. 
As it is only such offences wbicb are capital by ordinary 
law, even assuming the legality of the proceeding, its pro- 
priety could only be justified to the Crown by proof of such 
offences ; and also by considerations of ui'gent necessity 
with reference to the safety of the colony ; though, on the 
other hand, the proof might, if conclusive, be presumptive, 
and the necessity might reasonably be considered, not 
merely with reference to the continuance of armed resist- 
ance in the field, or acts of open rebellion, but with re- 


Legal principle and moral justice equally dictate tLat in judging of the acts 
and conduct of a public officer under circumstances of great danger, the 
grounds on which he acted should be looked at, and should be looked at as 
much as possible as they appeared to him at the moment. And it is of 
great importance that it should be clearly understood how extreme and 
c.xcoptional were the circumstances under which an cseeution in such a 
case was sanctioned. 

(a) And accordingly it was upon these considerations it was justified. 
Tims, in tlio case referred to, the Governor, in his despatch to the Secretary 
of Slate announcing the execution, said : — “ I have seen the proceedings of 
the Court, and concur both in the Justice of the sentence, and in the policy 
of carrying it into effect. It m absolutely necessary, for the future security 
of Jamaica, that condign punishment sho\ild be inflicted upon those 
through whose .seditious acts and language the rebellion has beep origi- 
nated. I enclose copies of the report from the General, and of my letter 
in repl}*.’’ (Desp. of Jfr. Eyre.) That letter ran thus : — " I have read the 
papers referred to, .and I rc.ally concur in the justice of the sentence, and 
the policj’ of carrying it into cflect. There can be little doubt, I think, 
whatever Mr. Gordon’s intentions may have been, it is entirely due to his 
agitation, bad advice, and seditious language amongst the peasantry of this 
colony, that the rebellion broke, out, and the tnassacrc of so many genilemm 
took place.” In that letter lie wrote ; — “ I believe that, were condign 
punishment to fall only on the ignorant people, who have been misled into 
rebellion, and the educiitcd coloured men, who led to that rebellion, were 
allowed to escape, a verj' unfortunate impression would be produced upon 
the public mind, which, in the present state of the colony, might lead to 
very serious vaults. It is only bj’’ m.aking it plain to the entire population, 
that the guilty agitator and user of seditious language will meet the same 
punishment as the uneduc.ated fools whom he misleads, that we can hope to 
check and put down the spirit of disloyalty and disaffection, already so rife 
in the land, and which may, at any moment, occasion in other parishes 
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ference rather to the continuance of the danger against 
which it is the object of martial law to guard — a danger 
arising, on the one hand, from the existence of the same 
spirit of rebellion ; and, on the other hand, the same 
deficiency of military force; and therefore the same proba- 
bility that at any moment the spirit of rebellion, although 
temporarily subdued, might again hurst forth. 

In such case the minister of the Crown , would probably 
require, to justify the execution, proof of an offence which 

outrages similar to tliosc wliich have recently occurred.” (Desp. of Jlr. 
Eyre, 27tli October.) It was supposed that the words, “ whatever his inten- 
tion may have been,” meant that the man might he justly executed, though 
the rebellion was contrary to his intention, or not in accordance with it, 
nor within the scope of his words or acts, a monstrous conclusion, for which, 
it is conceived, there is no foundation. What was meant, it is to he 
presumed, was that, assuming the prisoner had used language, the natural 
effect of which was to incite to insurrection (as the Royal Commissioners 
in effect reported), it was to be presumed that he intended it ; and it was 
not material whether he had intended that particular outbreak, or rather 
an outbreak on that particular occasion. So the Author understood, and it 
was in that sense, and in that spirit, he wrote, in various passages, which 
(perhaps from their being inaccurately written) have been quite misunder- 
stood by the Lord Chief Justice in his charge in, Nelson’s ease. What he 
meant was, as he conceives, sound law, viz., that a man must be taken to 
mean what he says, and to intend the natural consequences of his language; 
and that, therefore, assuming that the accused used language which he 
must have known would bo understood to mean massacre, it would be quite 
immaterial whether he meant it to take place on a particular day. As the 
Author observed in his book, the insurgents might, in that respect, have 
acted precipitately; but, if he incited them to, it, his legal liability would, 
it is -conceived, be the same. This, however, would require clear and 
conclusive, proof, as to which, vide ante. It is manifest that, rightly or 
wrongly, the Governor based his justification of the execution mainly upon 
the ground of an assumed necessity for the public safety, with reference to 
the entire suppression of the rebellion, the removal of the danger, and the 
restoration of peace and confidence. It has already been remarked, that a 
passage in the despatch, supposed to indicate that the rebellion was entirely 
over, because resistance was temporarily at an end, was, in the first place, 
misunderstood ; and, in the next place, rvritten in ignorance of facts which 
were talcing place in distant parts of the colony. Eor, on the very day of 
the trial, the rebels had met the Queen’s troops in the field (vide ante), and 
the active leaders were at large, doing their utmost to arouse the population 
to resistance. Taking, however, the whole tenor of the despatch, it indi- 
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deserved death according to ordinary law (a). And RSj 3iC“ 
cording to the law akeady explained, a person could not be 
capitally punishable under ordinary law, except for treason 
or rebellion, the proof of which would require an intent to 
deprive the Crown of the colon}', and the latter would re- 
quire a general intent to incite to murder, or at all events 
outrages likely to lead to murder, it would be natural 
that the minister of the Grown should require, in justifica- 
tion of the execution, proof of one or other of such crimes. 

cated a deep sense of danger still pervading the colonj'' ; and, it is to be 
remembered, the reinforcements had not arrived, and did not arrive, until 
nearly ten days after the trial. And the Royal Commissioners reported 
that '' in their opinion that was the date to be assigned for the cessation of 
trial by court-martial ” (ride ante, p. 200). If that were so, as to the more 
ignorant tools and instruments of rebellion, it might not unreasonably be 
supposed to he as to the person believed to bo the real author and leader 
of it. 

(a) Thus, Sir. Secretary Cardwell, in his despatch to Governor Eyre 
(23rd Nov.), wrote thus: “In your letter to the Commander-in-Chief 
(vide ante, p. 2»G), you approve the execution of Gordon, which had taken 
place under the orders of the General, slating that you had little doubt 
that whatever Gordon’s intentions might have been, the rebellion was 
entirely due to his seditious language. It is necessary that Her Majesty's 
Government should he, as speedily as possible, placed in a position to 
understand the proceedings, and that you should send me all the documents 
and evidence adverted to in your despatches. I wish to know' whether 
your approval of Gordon’s execution rested on evidence of liis participation 
in the insurrection itself, or the actual resistance of authoritj’, out of which 
it rose, or evidence of the lesser ofTcnce, of using seditious and inflamma- 
tory language, calculated, indeed, to produce resistance to authority and 
rebellion, but without proof of any deliberate design of producing that 
result. It is a matter of obvious remark, that Gordon was arrested at 
Kingston, to which martial lav/ did not, apply, and taken to Morant Bajj. 
for trial under martial law. I desire, also, to sec it clearly established, 
that he was not executed until crimes had been proved in evidence against 
him, which deserved death, and that the prompt infliction of capital pun- 
ishment was necessary to rescue the colony from imminent danger, and 
from the horrors of a general and widespread insurrection, and the repeti- 
tion elsewhere of such a slaughter of the white and coloured colonists, as 
had taken place in the eastern parts of the land.’’ Although at first sight 
some parts of this de.spatch might appear to imply that there must be some 
proof of the intent apart from the words themselves, yet upon examination 
tliis will not be found to be the meaning; and if it were, it would be clearly 

S 
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For although, by military law, a soldier is liable to be 
capitally punished for sedition or mutiny, that is on account 
of the extreme peril arising from mutiny or sedition among 
armed men. And although no doubt the offence of inciting 
armed men to rebellion might not unreasonably be deemed 
to deserve a similar penalty, provided the offence were 
clearly proved ; yet, on the other hand as, by analogy to 
the provisions of the Mutiny Act, under which a soldier is 
not to be capitally punished for a civil offence, unless it be 
capital by ordinary law, it might be considered that prin- 
ciple should be applied under martial law in time of rebel- 
lion, and this would require proof of an intent to incite to 

treason or murder. 

/• 

If the offence were in its nature rather constructive than 
actual, or at all events active, and the proof rather pre- 
sumptive than express, or positive, the justification of the 

coutrary, as already sllo^yn, to an establislied doctrine of lav, under vhich 
•mm must he taken to mean what thetf say, .and therefore, if, as ivas clearly 
proved, the prisoner had used language "which might have been understood 
as inciting to murder or to armed attack certain to lead to it, the only 
question would be, whether it was so obviously certain t. J>e so understood 
that it must have been meant to be so understood. Whai the Secretary of 
State meant, it is manifest, was, that if the case were rested entirely or 
mainly upon this presumptive intent, it must at all events be plain and 
beyond doubt, and thp,t if not quite so plain and beyond a doubt, the excuse 
for the execution must be sought in some other circumstances confirmatory 
of it, and also, and above all, in the existence, of an urgent necessity for 
the execution. It cannot be supposed that the Secretary of State meant 
that although the prisoner had used language which he must have known 
was certain or likely to produce murder, he would not be deserving of death 
either at common law or by martial law, without any other proof of inten- 
tion other than the necessary meaning of the words. What he desired to 
have shmm was that this was so. And it is obvious, that his attention had 
not been directed to the two main pieces of evidence against the prisoner, 
viz., that not long before the outbreak he had said to the active leaders, 
that if the blacks did not get the back lands the whites must be slain, and 
that a few days before the outbreak, be sent them a copy of a letter telling 
them to be “ up and doing." The evidence, it should be observed, was 
obscure, because couched in negro dialect, and this may have led the 
Secretary of State and the Koyal Commissioners whollj' to overlook this 
the most important part of it. 
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execution would rest mainly on necessity, as to whicli there 
would be a great opening for difference of opinion, which 
might be more or less influenced by the natural aversion to 
such species of proof. And the condemnation of such an 
execution (a), if condemned it should be, though it might 
proceed both either upon the assumption that the evidence 
was wholly insufficient to sustain a charge of an offence 
capital by ordinary law, or that there was no urgent neces- 
sity for the execution arising from any existing emergency 
or imminent danger to the public safety, or partly upon 
both grounds, would proceed uj)on a difference of judgment 
on a matter of opinion. And the very condemnation upon 
such grounds would imply that, although there might be 
error, and some degree of liability to censure for erroneous 
opinion, there could be no serious culpability, 'and it would 
also imply that if there were sufficient evidence of such an 

(a) The Royal Cotnmissioncra, iu the case referred to, after an elaborate ‘ 
review of the case (in whioh they avoided any allusion to the main evidence 
against the accused), pronounced that, in their opinion, the evidence 
was wholly insufficient to sustain the charge, ?. e., the charge of a capital 
ofl'enco, either treason or incitement to murder. For the reason already 
given, it is not so easy to account for this finding on the other charge, and, 
as already observed, the main evidence was not noticed. However, such 
having been the finding of the Royal Commission, the Secretary of State 
followed it, and wrote his opinion upon the case tlius : “The Government 
concur in the conclusion arrived at. The Governor concurred in the justice 
of the sentence and the policy of carrying it into effect, recording it as 
absolutely necessarj' for the future security of Jamaica, that condign pun- 
ishment should be inflicted on those through whoso seditious acts and 
language the rebellion originated. But it is evident that such considera- 
tions ought to be admitted with great hesitation. If lightly adopted, 
they would be liable to great abuse, and cases like the present, instead of 
being regarded as warnings, might become precedents for future action. In 
the present case, the necessity of the course adopted has not been proved. 
Considerations of public safely justified the arrest of Mr. Gordon and his 
removal, but biatrial by court-martial and his execution by virtue of the 
sentence of that court arc events which the Government cannot but deplore 
and condemn” (Desp. of Mr. Cardwell, 18 June, 1866). That is to say, 
although in the opinion of the Commissioners trials by courts-martial did 
not become improper until ten days after. -It is not clear whether the 
view of the Secretary of Slate proceeded upon the ground that the prisoner 

s 2 
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offence, and if there were such a necessity arising from such 
an emergency and such a danger to public safety, both 
■which -would necessarily be more or less matters of opinion, 
the execution would be not only legal but justifiable. It is 
obvious that such a case must be extreme and exceptional, 
and, in any view of it, more likely to prove a -waming than 
a precedent. 

As already mentioned, it appears to have been the 
opinion of the legislature, and, therefore,, is the wiser and 
better course, not as a general rule to inflict capital punish- 
ment under martial laAv, except in cases capital by the 
ordinary law. But the same view does not appear to have 
been taken by the legislature as to the infliction of coirporal 
punishments (a) for acts not merely of open participation in 

ought not to have been tried by court-martial at all, because there was no 
necessity for such a coui'Se, or because there was not sufficient evidence. 
On the former view, his opinion was not consistent with that of the Com- 
missioners; on the other view, it is obvious that it proceeded, as theirs did, 
on the ground that there had been no language used, the natural result of 
which was to incite to an outbreak likely to end in murder, a view not easy 
to reconcile with the evidence, and, accordingly, Cockburn, C. J., who 
adopts it in- his charge, scarcely notices the main evidence in the case. 
But, at all events, such were the grounds for the opinion and the decision- 
of the Secretary of State, and it is obvious that they implied that had the ' 
evidence been sufficient on that point, and the public danger more immi- 
nent, the execution would have been justifiable. And neither he nor the 
Commissioners suggested that it was illegal. Whatever view may be enter- 
tained of this case, it is abundantly manifest that it was one extreme and 
exceptional, and could scarcely, in any view, be drawn into a precedent, for 
it could only apply in the case of a person universally regarded as the 
real author of a bloody rebellion, and proved to have used language shortly 
before it at all events likely to cause it, and which he must have known 
was so. In any view the case is more likely to prove a warning than a 
precedent. 

■ (a) Vide ante, p. 99. It is only if the offence is capital, by the ordinary 
law, that death is to be inflicted, but otherwise it may be any punishment, 
provided it is not in its nature contrary to the usages of English law, which 
of course excludes any torture. But flogging can hardly be said to be con- 
trary to the usages of our law, seeing that it is applied by the Mutiny Acts 
even to the punishment of mere offences against discipline, and by statutes 
It has been applied to acts of rebellion or tending to rebellion {vide ante, 
p, lb7). Nevertheless, there are obvious considerations pointing to the 
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actual rebellion which might be deemed capital, and in 
which, therefore, the iniiiction of corporal punishment 
miglit be comparatively merciful ; but even acts of inchoate 
rebellion, or acts of 'preparation for it, such as arming or 
obtaining arms, &c. And as the loyal subjects of the 
Crown are, on the principle of expediency, with a view to 
the public safetj', subject to corporal punishment, even for 
- breaches of discipline, it naturally has not been deemed by 
the legislature unreasonable or unfair that disloyal subjects 
detected in acts of rebellion, or tending to rebellion, should 
be liable to such punishment. Nevertheless, there are 
obvious considerations, certain to be recognized by a wise 
and judicious Governor, pointing to the restriction of this 
species of punishment, and as much as possible limiting it 
to cases of personal violence, analogous to such as even by 
ordinary law are deemed to merit it. 

limllation of this punislimcnt under tnavtial law, considerations bolli of 
policy and humanity not likely to be lost sight of by a wise and judicious 
Governor or military Commander, and accordingly, in the Jamaica case, 
the Governor very early sent an instruction to the Commander that he 
thought flogging should not be inflicted frequently (vide ante, p. 213). It 
afterwards turned out that it was inflicted far too frequently, but this was 
contmry to his instructions, which he might presume were carried out, and 
was to be .ascribed to unhappy animo.'itics of class and race. Jloreover, 
lie promptly punished a magistrate who had exceeded in this respect, and 
doubtless would have imposed penalties liad he not been supei-seded by a 
Commission of Enquiry (Ev. of Mr. Eyre). And those who uttered whole- 
sale reprobation upon the practice were not aware of the precedent set by 
the Imperial Legislature, nor of the direction which had been laid down 
to limit the punishment as much as possible. Moreover, there is reason to 
believe that what the Royal Commissioners denounced as a wholesale inflic- 
tion of the punishment, arose partly from a natural error which may here 
be pointed out, that the possession of plunder was sufficient evidence of 
participation in the rebellion. ,lt was, according to a well-known rule, 
presumptive proof of larceny or guilty receiving, or, if there had been a 
robbery, of participation in that robbery. In burglary and highway 
robbery, if a person is found in pos.scssion of the goods recently after the 
crime, wo presume the posse.ssor guilty unless he can account for the pos- 
' session {Hex v. Bnrdctt, 4 Barnwall’s and Alderson’s Reports, 115). And 
if there were a murder accompanying the burglary or robbery, the posses- 
sion might, with other circumstances, be evidence of-participation in that 
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It has already been seen that the Grown will hold the 
Governor responsible for a general direction and control of 
the execution of martial law. But it is obvious that, as it 
is in its nature military power and military rule, probably 
exercised at a considerable distance, and with great diffi- 
culties of communication, this control and direction can 
only be general, and that the immediate direction- must be 
under the General in command of the district and the 
General Commanding-in- Chief. The Governor can only 
issue general directions or instnictions to them, and of the 
manner in which these directions or instructions are carried 
out, he can only be informed by means of reports (a), which 


crime [Regina v. While, 4 Finlason’s Cmvn & Nisi Prins Reports, 383, and 
Regina v. Exall, ibid. 933, where the doctrine is fully expounded). But 
the mere possession of plunder not known to have keen the produce of 
robbery with violence, only proves a larceny, or, what is equivalent, a guilty 
receiving. Hence it follows, on the above principle, that persons in time 
of rebellion should not be capitally or corporeally punished for the mere 
possession of plunder, without the proof that it was the produce of acts of 
robbery -with/orcc and numbers, which- can be fairly referred to a participa- 
tion in the rebelliou. There is reason to believe that the punishment was 
never inflicted by military orders or in accordance with orders of the mili- 
tary Commander, except in cases of possession of plunder, and the pre- 
sumption was a natural one; but, as -will be seen, it was fallacious, and it 
would have been better if the directions of the Governor bad been carried 
out, which, although general in their terms, obviously meant that the 
punishment should be reserved for acts which were of the worser kind, i. c., 
it is to be presumed, acts accompanied with evidence of robbery by force 
or terror of numbers, or personal violence or threats of it. It was, in such- 
cases, only the military Commander ordered it, and the analogy of the 
military law as well as ordinary law appears to suggest this limitation. 

(a) This was illustrated verj' remarkably in the Jamaica case. There the 
Governor issued at the outset general instructions, in the only way in 
■\vhich he could, and by such suggestions to the Commander-in-Chief, 
which, if they had been carried out, would have prevented any of the errors 
or excesses which afterwards occurred (vide ante, p. 213) ; they could onlj', 
however, be carried out by the military Commanders, for the natnre of 
martial law is military authority, and, perhaps, no persons are so jealous 
or tenacious of their authority as military Commanders, a fact amply 
illustrated in the J amaica case ; and how far the intentions or instructions 
of the Governor were being carried out, as he might naturally' presume 
they were, by the military officers, he could not ascertain, except by means 
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usually go to tlie Corumander-in-Chief, and require a certain 
time for preparation and transmission ; and even if lie lias 
time to give inimediate attention to them, the brief period 
allowable for martial law may elapse before he has ascer- 
tained what has taken place throughout the disturbed 
district. 

It might, but for recent events, have been deemed need- 
less to point out that, as regards the responsibility, legal or 
moral, of a Govemor or military Commander, for acts done 
under martial law, neither the one nor the other can reason- 
ably be held responsible for acts done by others, and not by 
their personal direction, unless either in pmrsuance of 
general or special instructions (a). As regards the Governor, 

of information to be nftcnvarcis acquired. Thus Mr. Secretary Cardwell 
wrote for information ; “ In reference to the proceedings generally, I 
am desirous to point to the main topics which, in the opinion of Her 
Majesty’s Government, demand your report, &c. : — The number of persons 
tried, and of those sentenced by courls-marliai, specifying the charge and 
Bcntcncc, and whether or not the sentence was executed, and under whoso 
authority, and whether minutes were taken of the ovidonce on which the 
sentence was founded in each case ; all minutes of evidence so taken 
to ho appended to the return 5 and whereby any and what oral or written 
instructions were given to officers in command of detachments sent in 
pursuit of rebels, whctlicr they might know on what evidence or appear- 
ances, other than hostile action or attitude, they were to assume fhat tliose 
they miglit meet with were rebels.” It is manifest that all these matters 
primarily rested with the military Commanders. 

(a) It is a general principle, which is so founded on natural justice, 
tliat it may almost he deemed a principle of morality, as well as of law, 
tliat, ns on tlio one hand, men may fairly bo held liable for acts they have 
caused, or even allowed ; so, on the other hand, they cannot fairly be 
deemed liable for acts even of persons under their control, not in accord- 
ance with, hut contrary to, their own orders and directions. And it is 
obvious that all general orders and directions must he reasonably construed, 
subject to all conditions and limitations imposed by usage, or obligations 
common to and understood by other parties. Upon this principle, a master 
or superior is responsible for acts done in carrj’ing out general instructions, 
or in the course of an employment, such acts being naturally incident to or 
necessarily involved therein, hut not for acts wilfully done in departure 
therefrom, and not in the course of employment. Thus, for instance, an 
employer is held liable to a revenue information for frauds committed by 
tlic servant in the course of an employment to which such frauds arc 
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as martial law is military rule,- and that is under mili- 
tary discipline and authority, so the declaration of martial 
law, and the delegation to a military Commander of the 
authority and power to execute it, means its execution with 
due humanity and discretion, and subject to all the re- 
straints of military discipline, and according to the usages of 
the service. And in like manner, as regards the military 
Commander, to whom the duty of carrying out martial law 
is thus delegated, his general directions to the officers under 
him to do so, must be understood as having a similar mean- 
ing ; and as neither the one nor the other can be deemed to 
have sanctioned acts departing from these conditions, so 
neither the one nor the other can fairly be held liable for 
violation of®their instructions, until it can be shown that 
after knowing of them they tacitly sanctioned or ap- 
proved. ’’ 


incident, as the employer is aware of such, and derives the advantage 
{Attorney -General v. Siddons, 1 Compton’s & Jervis Reports, 226), for 
then the act is done in pursuance of a general purpose which the servant 
was authorised to carry out (ibid, et vide Regina v. Dean, 12 Meeson & 
Welsby's E.vchequer Reports, 226). But it is equ, ally well settled that an 
employer is never liable for a wilful act of his servant, not in the course of 
his employment, and not ivithin the range of liis general directions ; and 
upon this principle, so just and so equitable, it has been held that a party 
giving another into custody of an officer is responsible for ever 3 'thing 
done by the officer in the ordinary course and performance of his duty, but 
that such responsibility does not attach in the case of any irregular or 
unnecessarily harsh treatment of the prisoner by the officer {Edgell v. 
Francis, 1 Manning & Granger’s Reports, 222). The application of this 
principle to the case of a Governor or military Commauderj in the exercise 
of a discretionary authority, necessarily exercised by orders, more or less 
general, is obvious. The general orders must be '.taken as subject to all 
reasonable conditions, and as only authorising what could be reasonably 
proper and according to the usages of the service. If the particular act 
departs from these conditions, then the Gov'emor or military Commander 
can only be rendered liable by showing that he personally ordered or 
caused and procured the aci {Green v. Mgie, 5 Q.B. 99 ; Broion v. Chapman, 
6 Common Bench Reports). It is a general principle that no one is liable for 
the wrongful or illegal act of another, unless that other has acted under 
and in accordance with his general or special instructions ; and in the 
case of general authority it must be shewn that the act was in performance 
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Besides the measures of repression peculiar to martial 
law, there may be a necessitj^ for recourse to measures of 
precaution or prevention, as, for instance, arrests of sus- 
picious persons, which may for various reasons not come 
under martial law, hut may be justifiable at common law. 
As it would be idle to attempt the suppression of a rebellion 
without putting down its authors as well as its actors ; and 
exciting and inflammatory publications may be main causes 
of a rebellion (a), it is manifest that the same necessity or 

of it, and in accordance with its natural meaning and evident tendency. 
It is true that the authority may be implied from a subsequent sanction, 
or in the case of an arrest ordered by the secretary of a Governor in pur- 
suance of his general object and obvious intention, and of which he, when 
he hears of it, doe.s not disapprove {Gli/nx. Homtoun, 2 Manning & Gran- 
ger’s Eeps.l, but that case comes fully within the principle already laid 
down; and as an authority to do an illegal act is not lightly to be implied, 
the mere knowledge of the act, and absence of express disapproval, if there 
were no previous authority within which it could possibly have come, will 
not be sufficient to involve a legal liability. ( rPifsoa v. Tummon, 6 Sian, 
& Qr,). And therefore, if, as in the Jamaica case, the Governor merely 
decliired martial law, and gave general directions to the militaiy Com- 
mandera to capture or cut off the rebels, and to deal with severe cases, 
and not to inflict corporal punishment frequentb' (ride ante p. 213). he 
could not be held morally or legally responsible for acts, if anj’, done in 
excess of those general directions. And so, if the Commander issued 
general instructions that all ringleaders or rebels found in arms were to be 
executed, though this might fairly be deemed to include all found to have 
been in anns, as well as those actually taken in arms, it could not be 
deemed to sanction executions of men without evidence of actual or active 
p.articipation in the rebellion. Nor could either the Governor or Com- 
mander be blamed for not preventing acts which they had virtually pro- 
hibited, and of which they were not cognizant. 

(a) Thus the Governor of Jamaica, shortly after the expiration of martial 
law, wrote to t.he Secret,ary of State : “ I have the honour to report that 
during the progress of the rebellion it became evident that several persons 
of better position and etlucation had been engaged in misleading the negro 
population by inflammatory speeches or writings, and that these evil 
influences had a large share in causing the immediate outbreak in St. 
Thomas-in-thc-East, as well as in leading to the brutal massacre of particu- 
lar individuals who had been pointed out by name as the parties by 
whom the wrongs and oppression were in a great measure wrought, there 
could be no shadow of a doubt.’’ He then went on to state, that chief 
amongst the parties concerned in this attempt to stimulate the negroes to 
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the same honest belief in it, which may lead the Governor 
of a colony, in cases in which such publications can he con- 
nected with the rebellion, to subject persons thus implicated 
in it, to trial by court-martial, may also lead him to appre- 
hend others for such publications, who, in the absence of 
such evidence, it may be necessary to detain for trial by the 
ordinary tribunals, and it is conceived that such detention 
may be legal and justifiable at common law. 

In such cases, whether the act of the Governor were 

rebellion were Gordon, a person who had been convicted and executed by 
court-martial, and also two other persons, A. and B., the latter editor, of 
a paper. These persons also had been arrested, and were intended to 
be tried by court-martial, but the military Commanders considered that as 
the alleged seditious publications were prior to the rebellion, and there 
was no evidence of any overt act to connect them with the rebellion or the 
actors in it, as there was in the case of Gordon, they were not properly 
triable by court-martial ; a view in which the Governor had acquiesced 
(vide ante, p. 192). He then went on : “ A. and B. were also taken, but 
were not tried by court-martial, the evidence available not being considered 
sufficient. It was thought better, therefore, to detain them in custody, 
and institute civil proceedings against them when martial law should be 
terminated. This course the Attorney-General has been instructed to 
take. There are several other prisoners of less position and note, but 
whose sedition and inflammatory teachings have had a most mischievous 
effect amongst the negroes, who were also captured during martial law, 
and are still detained in custody to be dealt with by the Attorney-General . 
I enclose an extract from a letter from A. to B., in which he states that 
he was writing editorial articles in his newspaper ‘ to shield you from the 
charge of anarchy and tumult that in a short time must follow these 
powerful demonstrations.’ It is evident, from this letter, that both A. 
and B. were fully aware of the eflfect which the strong demonstrations ’ 
they w'ere malting would have on the negro mind, and that they wilfully 
and designedly pursued them to the issue they expected, ‘anarchy and 
tumult,’ whilst A. avows that he was engaged, as editor of a paper, in 
writing leading articles to screen B. and others from the charge of having 
led to the disorders which it was expected would take place.” As to 
these persons, the Governor, shortly before the expiration of martial 
law, wrote to the military Commander to desire that they be kept in 
custody until the Government was in a position to deal rvith their cases, 
although martial law might have expired {Pari. Pap., Part 1, 190). ■ It is 
conceived that at common law this course would be perfectly legal and 
justifiable, upon principles already fully explained and authorities already 
cited (vide ante). No lawyer can doubt that the above would be 
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before or after the period of actual rebellion {a), or whether 
after the expiration of martial law or out of the district to 
Avhich it applied, the validity or legality of his act, or 
rather his legal liability, for it would depend upon the com- 
mon law, which, as already shown, independently of martial 
law and bills of indemnity, alloAVS the largest possible im- 
munity for acts reasonably necessary for the prevention of 
rebellion, although it does not until a state of war, resulting 
from actual rebellion, has been lawfully declared, allow of 
a resort to the means and measures of law, that is to say, 
martial law. Assuming any such acts of a Governor under 
such circumstances not to be legal or allowable, or entitled 
to legal immunity at common law, then it would be neces- 
sary to fall back on a bill of indemnity, which in such case 


reasonable evidence on which to detain persons in custody during a period 
of great public danger, to abide their trial when order sliould bo restored. 

(a) As already shown, the operation of martial law, supposing it lawfully 
declared, commences, not from the declaration of it, but from the rebellion, 
which justifies it, for the declaration only declares an existing slate of 
things (vide ante, p. 210). But then it requires an actual rebellion, and 
operates only from the time of such rebellion, and for so long as it is law- 
fully dcchared, the latter point, necessarily, not so determinate as the 
former, but at some point of time it ends, and either before its beginning, 
or after its end, or out of the district, the legal liability of the Governor for 
acts he deems necessary for the public safely rests on common law, or the 
ordinary Law of the colony, whichever it may bo (vide ante), which is 
certain to allow, at least, as much power to the Governor as the common 
law allows, and that allows, it is conceived, of all measures of precaution or 
prevention which may honestly and reasonably be deemed necessaiy in a 
stale of public emergency resulting in rebellion, although, not without 
martial law, measures of summary punishment are by force of arms. The 
. arrest of persons whoso publication or acts appear likely to cause a rebellion 
may, it must be obvious, bo a very reasonable measure of precaution or 
prevention, and their detention for trial after the expiration of martial law 
upon reasonable grounds, must equally be legally justifiable, according to 
authorities already alluded to. At all events, any step in an act of this 
sort is precisely the sort of thing intended to be covered by an act of 
indemnity, the scope of which, as already observed, is but casual , trivial, or 
incidental illegality, not wholesale and wilful violence to life or limb, 
hicre confinement for a few weeks, in a season of public peril, of persons 
considered guilty of seditious publications, is, it is manifest, a compara- 
tively trivial matter, assuming it to have been a reasonable measure of 
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is certain to be passed, and -as to which, it is to be 
observed, that though, under the Colonial Governors Acts, 
criminal proceedings, and at common law civil proceedings, 
may be taken in this country for acts committed abroad, 
and assumed to be criminal, or not to be legally justifiable, 
that is only a matter of practice or procedure affecting the 
place of trial, and not in the least affecting the legal liability, 
which remains as before, governed by the lex loci, the law of 
the colony, and, therefore, if by reason of a bill of indemnity 
proceedings could not be taken there, so neither could they 
be taken here. 

For it is a fundamental principle of our law, that the 
legality of an act, or the validity of any legal immunity, or 
the operation of any matter of legal discharge (a), depends 

precaution, and must be plainly within the scope of a bill of indemnity. 
And for reasons perfectly clear upon legal principle, a bill of indemnity in 
the colony would have an equal operation in this country, 

{a) No piinciple is better established than this, that the lex loci governs 
the liability, the lex fori the law of procedure. Thus, the plaintiff cannot 
recover upon a written contract made in Jamaica which,- by the laws of 
that country, was void for want of a stamp (A foes v. Hodgson, 7 Term 
Reports, 241) ; although, otherwise, if a mere stamp duty, our courts, not 
taking cognizance of mere revenue law of a foreign country [James v. 
Catherwood, 3 D. & R. 160 ; PcUecat v. Angel, 2 C. M. & R. 3li). The law 
of the country where the matter arose governs the legality of it, unless that 
law is contrary to natural justice or the usages of nations ( IFol/e v. Oxholmc, 
6 Maule & Selu-yn’s Rep. 92), Generally, the lex loci governs the contract 
[Power V. Whitmore, 4 M. & S. 141), unless the law of the foreign country 
or colony is contrary to some law of this counti-y, as the law of mariiage, 
which, by its nature, pursues a British subject, and the matter arose 
between British subjects ; and thus, a marriage abroad contrary to our law, 
as to British subjects, might not be valid, because British subjects, resident 
in a British settlement abroad, are governed by the laws of this country, 
and consequently, with respect to marriage, by the law which existed here 
before the ilarriage Act, viz., the Canon Law [Lautour v. Teesdale, 2 
Mar.sh. 243). But, on the other hand, on a plea of coverture, where the 
parties, British subjects, w.ere married in France: — Held, that if the 
marriage would not be valid in that country, it would not be so in this 
(Lord Tenterden, Lacoa v. ffigytns, D. & R. N. P, C. 38 ; 38 Stark. 178). 
It is the general principle that a matter of discharge must be valid by the 
law of the country where the matter arose, and that if so valid, it will pre- 
vail everywhere, the only excejjtions being those just pointed out; and 
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upon the law of the country where the act was committed, 
or where the legal liability, if any, or the legal immunity, if 
any, or the matter of discharge, if any, arose, i. e., upon the 
lex loci ; although the law of procedure which is applied, is 
the law of the countr)' where the civil or criminal suit is 
brought, i. e., the lex loci. This is one of those prin- 
ciples which are fundamental, because founded on natural 
justice and good sense. For otherwise it is obvious that, on 
the one hand, a man might act under one law and be tried 
by another ; and, on the other hand, a plaintiff or prosecutor 
might, by merely altering the place of trial, alter the whole 
law applicable, which would often operate the grossest in- 

tUus, for instance, in tlie case of marriage, no sentence of divorce of any 
foreign county’ or slate can dissolve an English marriage h vinculo, for 
grounds on which it was not liable to be dissolved ii vinculo in England 
{Hex V. LoUcy, I lluss. C. & J[. 100 ; R. & E. C. C. 237). But the general 
principle, for civil and criminal cases, is that the law of the country where 
tlic matter arose governs its legaiit}-, and governs also the validity of any 
matter of discharge. Thus, for example, where a husband and wife carried on 
trade as partners in Spain, they cannot sue such as in our courts, nor main- 
tain a joint action against persoms resident in this country, to recover the 
amount of a balance due to the partnership account, witlmut proof being 
given th.rt by the law of Spain a feme covert is permitted to trade; and it 
is doubtful whether an action could be maintained by both even on such 
proof being given (Lord Tcnterdcn, C. J., Casio d. Pineyro y.De Bernahs, 
1 C. & P. 2GG ; R. & M. 102). And so, again, where the cause of action 
accrued in, Scotland, and infancy is pleaded, the defendant must show that 
infancy is a legal defence to the demands by the law of the country (Lord 
Eldon, C. J., Male v. Rolcris, 3 Esp. 1G3). It is true that it has been held 
that acts of attainder and confiscation being passed by sovereign indepen- 
dent stales, do not disable A. from suing, nor exempt B. from' being sued 
in England {Ogden v. Tollett, in error, 4 Brown’s Pari. Cases, 111); and 
that penal laws of another country do not import a personal disability to 
sue in this country, civilly or crimitrally, because the penal laws of foreign 
countries are strictly local, and allect nothing more than they can reach ; 
and it is to be observed that the judgment in that case was affirmed on a 
different ground, viz., tliat the acts of confiscation (by American States 
against loyal British subjects) were to bo deemed void in the courts of this 
country, a ground coming -within the exceptional principles already laid 
down. • But the general principle is, that in a suit between parlies 
resident in England, on a contract made between them in a foreign 
country, the contract is to be interpreted according to the foreign law, 
but the remedy must be taken according to the law hero {Dc la, Vega 
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justice, and, moreover, a contrary doctrine would often 
virtually violate the comity of nations in the case of inde- 
pendent states, or the legislative rights of free communities 
in the case of our o\vn colonies. Upon the same general 
principles of natural justice, practical convenience, and 
comity of nations, on -which the law of the foreign country or 
colony is recognized and applied to the cause of action, the 
judgment of a court of justice there upon the same subject- 
matter, and between the same parties, is equally recognized 
as a legal discharge, % e., as a judicial discharge, in the 
courts of this country ; and upon the same principle, an act 
of indemnity passed in that country or colony, which is 

V. Vianna, I B. & Adol. 284). Thus it is that one foreigner may arrest 
another in England for a debt which accrued in Portugal, while both 
resided there, though the Portuguese law does not allow of arrest for debt 
ijhid). The rule applicable to contracts made in one country, and put in 
suit in the courts of law of another, is this: the interpretation of the con- 
tract must be governed by the law of the country where the contract was 
made, and the mode of suing, and the time within which the action must 
be brought, by the law of the country in which it is sought to be enforced 
{Trimhy v.Vignier, 4 M. & Scott, 691! ; 1 Bing. N. R. 151). Thus, where 
a contract is made between persons domiciled in a foreign country, and in 
a form known to the law of that country, the court, in administering the 
rights of parties under it, will give it the same construction and effect as 
the foreign law would have given to it (^Anstruther v. Adair, 2 Mylne & K. 
513). Where a personal contract made in a foreign country is sought to be 
enforced, so much of the law as affects the rights and merits of the contract 
is adopted from the foreign country, and all which affects the remedy is 
taken from the lex fori of the country where the action is brought. The 
distinction between that part of the law of the foreign country where a 
personal contract is made which is adopted, and that which is not adopted 
by our courts, is, that so much of the law as affects the rights and merits of 
the contract, all that relates ad decisionem litis, is adopted from the foreign 
country, so much of the law as affects the remedy only, all that relates ad 
litis ordinationem, is taken from the lex fori of that country where the 
action is brought. In the interpretation of this rule, the time of limitation 
<Sf the action is governed by the law of the country where the action is 
brought, and not by the lex loci contractus. Thus, as by the French law 
of prescription relating to bills of exchange, the debt is not extinguished, 
but the remedy only is taken away {Huber v. Stdner, 2 Scott, 304 ; 2 Bing. 
N. R. 202). An action lies in this country though barred in France (t5:'d) ; 
and, on the other hand, an action on a Scotch contract may be barred here. 
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another species of legal discharge, i. e., a legislative dis- 
charge, would be equally recognized in the courts of this 
countiy in any court or criminal proceedings. If it were 
not so, a legislative discharge would not have the same 
effect as a judicial discharge, and the power of legislation in 
the colony, over matters within its jurisdiction, would 
virtuallj’- be set aside or neutralized by the courts of this 
couhtiy. 

It will have been manifest that the most important and 
difficult question likely to arise is as to the continuance of 
martial law, or rather the continuance of its execution. 
The considerations which would influence a Governor, 


although not hatred in Scotland {British Linen Company v. Drummond, 10 
B. it G. 903). And so as to causes of action arising in India or an 5 ’^ colony 
( Williams Jones, 13 East’s Reports, 439). But the reason is, that Statutes 
of Limitation bar the remedy and not the right {IHogins v. Scott, 2 B. & 
Adoljihus, 913), So strong is the principle that the lex loci governs the 
cause of actions, that a.s regards our colonics, though our courts would not 
rccogniM the state of slavery, so as to give efioet to it, they would recognise 
the law as to slavery existing in some of those colonies, with respect to its 
bearing on the cause of action {Keane v. Boycott, 2 Henry Blackstono, 
511 ; Madrazo v, Wilks, 3 Bam. & Aldcrson’s Reports). It has, indeed, 
been held by the House of Lords, that the law of a country where the con- 
tract is to be {i. c., by the contract), performed and enforced, must govern 
the constniction of the contract, but that is by virtue of the contract itself 
{Don v. Jjqypman, 5 Clark & Fincll 3 '’.s Rep. 1). A similar principle 
obviously applies to all acts or causes of action arising abroad ; and on the 
same principle, and also according to the “ comity of nations,” a principle 
.applied by analogy to tlic courts of our own colonics, the judgment of a 
foreign court on the subject-matter is recognised as conclusive in the 
courts of this country, unless the procccding.s arc shown to have been 
clcarlj' contrary to natural justice {Phillips v. Allen, 8 B, & 0. 477 ; Martin 
V. Mcolls, 3 Simon’s Eep. 485 ; Douglas v. Forest, 4 Bingham’s Rep.). 
To render a foreign judgment void on the ground that it is contrary to 
the law of the country where it was given, it must be shown clearly and 
unequivocally to bo so {Bcchclt v. McCarthy, 2 B, & Adol. 961). The 
sentence of a foreign court of competent jurisdiction, condemning a neutral 
vessel taken in war as a prize, is good against the world {Dolric v. Napio', 
2 Bingham’s N. C. 781). And although, on the other hand, an action may 
be maintained here for tortious acts done abroad, as in a colony, it is 
subject to the law of the foreign countrj' or colony,* and also if judgment 
has been given by a court there on the same matter, it is final {Smith v. 
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riglitly or wrongly, in sanctioning the measures of severit)’’ 
or repression, which appeared to be required for the sup- 
pression of rebellion, whether or not under martial law, 
would be the same as those which would influence him in 
determining the continuance of the execution of martial 
law, i. e., considerations of danger (a). The evidence of 
such danger would probably be considered to be afforded by 
information from the local authorities as to facts showing 
the continuance of the spirit of rebellion, especially if indi- 
cated by acts of outrage, or threats of outrage, or acts of 
preparation for outbreak, among a numerous class of the 
population, and the continuance of that disproportion 

I^icJwlk, 5 Bingliam, N. 0. 208). A judgment, u-lietlier for one party or 
the other, is, it is obvious, a species of legal discharge, i. e., a judicial 
discharge ; and the same principle of law applies in either case. To any suit 
here, on a foreign contract, it is a good har that it was illegal hy the law of 
that country {Herizv. Be. Casa, 11 Simon’s Rep. 318); and the same principle 
would apply as to legality (.it not being contrary to any law of this country 
applying to the parlies), and would equally apply to any other acts, and to 
torts as well as contracts. Thus, the courts of this country, in dealing with 
real properly in .Jamaica, will follow the law of Jamaica, even as to endence 
(Tulloch V. Hartley, 1 Young & Collyer, 114) ; and although they will appli’ 
general principles common to all countries, this is only provided the law of 
the colony or foreign country is not different {Bentinch r.Welbcch, 2 Hare’s 
Rep. 1). It is only when the English law has been applied in the colony 
that it governs the contract or c<ause of action {McKay v. Kutherford, 6 
Moore’s Privy Council Cases, 413; Logan x. Mesurier, ibid). These prin- 
ciples were recognised in a recent case, where a party sued here for an 
assault in Naples, and the defendant set up mere matter of procedure by 
Neapolitan law, which, of course, would not avail; but it was not disputed 
that if there had been a legal justific<ation or discharge by Neapolitan law, 
it would have been valid here {Scott v. Lord Seymour, 6 H. & N. ). 

(a) As the Author observed, in his former work, the propriety of relaxing 
or terminating martial law would depend upon the advices received by the 
Governor. In this case, at the end of ten days from the outbreak of the 
rebellion, and nearlj' that time from the declaration of martial law, advices 
were received by the Governor of outrages threatened or committed, of 
inefficiency of civil and military force to prevent their perpetration, and 
of general alarm and apprehension, showing a sense of danger still im- 
pending {Treatise on Martial Law, 207). To this he added, that as the 
object of the Government is that confidence which can only result from the 
sense of security, if, in point of tact, there was widespread alarm and ap- 
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between that class and the loyal portion of the community, 
and that deficiency of military force for their protection, 
which would probably render a rebellion successful, if in 
such a state of things it were once allowed again to break 
out aud to spread, and would expose the loyal to certain 
destruction. 

It is obvious that at the time of the suppression of an 

prclionsion, wlicllicr well or ill-grounclcd, that itself was a fact, which could 
not bo an important, element in his judgment. In the Parliamcntarj' 
Papers, Part I., and in the evidence of Hr. Eyre, arc given a vast number 
of communications received bj’ the Governor at the time of the trial of 
Gordon (21 Oct.), and Ihcncc until and up to, and even' after the cessation 
of martial law, showing, in every part of the island, the plainest proofs of 
a strong disposition to rebellion, and even acts of open outrage, 'or threats 
of outrage, arming, drilling, &c., in fact all the indications of an imminent 
danger of a renewal of actual rebellion. Thus, on the day of Gordon’s 
trial, the leaders being .still at large, the Gustos of Clarendon wrote to the 
Col. Sec., October 21, 1805.—“ I regret to say that an attempt to burn down 
the Court-house has been discovered. I have thought it right to put the 
volunteer force under arms, and they will bo quartered at the Court-house- 
I bog to report that the police force arc without ammunition.” Tlie Gustos 
of 'We.stinorcland wrote, fi day or two afterwards, that he had held a magis- 
terial invcstig.ation ns to arming or drilling, and had issued a proclamation 
against it, and about the same time the rebels met the Queen’s troops in 
the field in another district. On the 24th the Gustos of Ann wrote, that 
from all he had learnt he believed that there would be a serious outbreak 
on the 2nd Nov. Jfen belonging to the rebel class were heard to say, that 
there would be more blood spilt ; that they wished the rebel force would 
arrive liere, a.s they were quite ready to join ; that men had been using most 
seditious language, and that the magistrates had not .apprehended them ; 
that a man even declared that he had been at the seat of the rebellion, 
and that he would bring about the same state of things here, &c. So the 
Gustos of JIanchester (Oct. 28), received information that assemblies of 
persons were taking place, and they Avcrc fearful these giitlierings might be 
evil. These arc mere instances as illustrations. Such communications for 
were received daily from the time of the cxceution of the leaders up to the 
ccs-sation of martial law. And after c.areful enquiry, the Royal Commis- 
sioners pronounced their deliberate opinion, that on these communications 
the Governor “ would have done wrong if he had thrown away the advan- 
tage afforded by the terror which the name of martial law inspired,” only 
they thought that after ton days the execution of martial law might have 
stopped. But they overlooked this, that as even the execution of martial 
law did not do more than just keep the rebellion down, the mere name 
would hardly have had that effect. 


T 
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actual insurrection (a) in a particular district, tliere may be 
manifest proofs of the prevalence of a spirit of rebellion, 
and of actual preparations for insurrection in other districts, 
or even pei'haps throughout the colony, which, coupled uuth 
the enormous preponderance “of the disaffected portions of 
the population, and the deficienc}'' of military force for the 
protection of the loyal and peaceable, may constitute a case 
of great and Imminent danger of the renewal of actual re- 
bellion in the same or other districts, and may imperatively 
require either the terror of martial law or the distribution 

(a) This was the case in Jamaica, when rebellion had brol-cn out in a ' 
particular district, and Sir. Eyre's statements that it had been subdued, i.e., 
the actual insurrection in the particular district where it had' broken out, 
were strangely misconstrued to mean that all danger was over, and that 
the rebellion was entirely at an end, because actual rebellion where it had 
first broken out was subdued. But the whole tenor of his despatches, do^vn 
to and after the cessation of martial law, disclosed a very different meaning 
and a very different state of things. Thus the Governor wrote to the 
Commander-in-Chief of the colony : “We have abundant and undoubted 
proof that the same spirit of disaffection and disloyalty which led to the 
rebellion in St. Thomas-in-the-East exists to a considerable degree in every 
parish in the island; and in a county so extensive as Jamaica, and 
affording so few facilities for receiving early intelligence, or for making 
rapid movements by land, it is absolutely essential that for some time to 
come a considerable number of points should be occupied as military posi- 
tions around the coast and island ” (Hr. Eyre to Gen. O’Connor, Oct. 21'). 
And afterwards, on the day before the expiration of martial law, when after 
a delay of ten days, caused by differences with the Commander-in-Chief as 
to the distribution of the troops, that distribution had just been completed, 
the Governor wrote to a military officer ; “ At the time that you arrived 
the insurrection in the eastern parishes was thoroughly got under, but 
from information reaching the Government from every direction it was 
evident that a seditious and disloyal spirit perraded the entire island, and 
that in several localities the negroes were prepared to rise, and repeat the 
scenes which occurred in St. Thomas-in-the-East, if a fitting opportumtj' 
presented itself ; there were also good grounds for supposing that a con, 
siderable amount of intercommunication had taken 'place between the 
disaffected of the different parishes, and that had the rising not been brought 
about somewhat prematurely at Morant Bay, it would at a later period of 
of the year have been more general and simultaneous. Under these cii-- 
cumstanees the natural and, indeed, the necessary action of the Government 
was to station small parties of troops as rapidly as practicable at as great a 
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of military force for its suppression, and, therefore, may ap- 
liear to require the continuance of martial law, until there 
has been such a distribution. 

Such circumstances ma}' be considered to raise a difficult 
question, which in the United Kingdom has been deemed 
under similar circumstances to require legislative solution, 
whether martial law inaj’’ not be justified as a measure of 
jircvention, even in other districts, where there has not as 
3'ct been an}' actual rebellion (a). And although a Colonial 


number of distinct. I'osliionsas possible ; under the circninKUmccs in ■\vbicU 
the cohmy is placed there is no help for it, and it is better that the troops 
should fiiiflcr in their niilil.ary organi/ntion and dipciplinc for a time, if 
thereby they can pm-rnt the onihrcith of rebellion, that by being con- 
cenlnitcd .and Itcpt in good military order thej’ should leave openings for 
the disaflcction to gain ground and break into a rebellion, which once 
existing might require a much l.argcr number of troops and a long period 
of time for its suppression. That the policy is a sound one is shown by 
the result at each station where difllcultics were anticipated ; the more 
stationing of a small body of troops lias allayed .apprehension, and has so 
far liad the efloot of keeping the scver.il districts quiet. It is, however, 
important to bear in mind that it docs not follow because the districts arc 
quiet, therefore the troops may be withdrawn ; it is the presence of the 
troops that causes this quieUulc. The tendency to sedition and rebellion 
is still latent, and requires to be c.arcfully watched and kept in check for 
some lime to come.’’ (Gov. Eyre to Col. ^^’’hitf^cld.) 

(n) This state of things in Ireland has led the Imperial Legislature 
cither to s.anction the Goverunvent i«i declaring martial law, even although 
there had been no actual rebellion (a course alw.ays of doubtful Icg.ality), 
or to pass a measure allowing a partial or modified form of martial law in 
case of apprehended rebellion {viilc ante, p. U13). In a colony where there 
is no such modified form of martial law provided, it is manifest tliat the 
position must be one of great dillicully, and that dlfliculty was one of the 
many avhich arose in Jamaica. Jlartinl law had been strictly limited to 
the district covci-cd by the actual rebellion, but there were such proofs of a 
disposition to rebellion all over the colony that tho military Commander 
wrolcjo the Commandcr-in-Chief, that from what he had seen of parts of tho 
island, and the great ditliculty experienced in procuring means of transport, 
he was of opinion that the other parts should he immediately placed under 
martial law, or his presence here, with my present small lorco, will be of 
little service to tho colony. To this the Commandcr-iu-Chief added 
“ I endorse the opinion, having been convinced from tho first breaking out 
of the rebellion that the whole island ought to have been placed under 
martial law.” Nevertheless, notwithstanding this strong 'opinion, the 
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Governor maybe deemed to bave acted ivisely and judicially 
in resisting representation for an extension of martial law, 
under such circumstances, to districts in which there has 
not been any actual outbreak, he will probabl)’' be con- 
sidered justified in maintaining it in the district in which 
there had been an actual rebellion. 

The necessity for continuance, and even for the continued 
execution of martial law, might be shown b3'^ cases in which 
the infirmit}' of the means and measures of common law, 
for the repression of acts of preparation for rebellion, have 
been remarkably illustrated. Thus, as to secret arming or 
drilling, as there is nothing in such acts of themselves 
necessary illegal, and thej'^ could only be rendered punish- 

Goremor declined to take that course, and ■nrote : “ My otto vicTrs being 
strongly adverse to tbe establishment of martial law in parishes in which, 
although excitement exists and seditious language has been openly used, 
no actual outbreak or disturbance has occurred, I summoned my Executive 
Committee, and submitted to them the communication." And then he 
wrote as to the result : “We are of opinion Hhat strong indications exist 
of a considerable amount of excitement and disaffection in most of the 
western parishes. At the same time other portions of the western parishes, 
though, as far as we are aware, free from auy actual disturbance, are in .a 
very unsettled state. In order to meet possible contingencies, and afford 
the largest amount of protection to the loyal and well-disposed inhabitants, 
we are of opinion that certain posts should at once be occupied by troops, 
as originally proposed, &c. With regard to the immediate proclamation 
of martial law in the other parishes as requested, I would remark that as 
no actual oulbreah exists in any of iJiem, I do not consider it will be politic 
or right to adopt the course suggested at present. Should any serious dis- 
turbance take place, I should be ready to recommend its adoption to a 
Council of War, which would have to be summoned to consider the ques- 
tion.” This course was highly approved of by the Secretary of State, who, 
although he considered himself compelled to censure the course taken by 
the Governor in continuing the execution of martial law in the district 
where it had been proclaimed, couched his censure in the most considerate 
terms, and coupled it with an entire approval of the course taken in resist, 
ing the pressure put upon him to induce him to extend the area of martial 
law, and perhaps some may think that in pronouncing this censure suffi- 
cient weight was not given to those considerations which may have been 
drawn from the general condition of the colony, in regard to the continu- 
ance of the operation of martial law in the district where it existed, as a 
compensation for not extending it beyond that district. 
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able bj' strict proof of a treasonable intent, afforded tbi’ongb 
tlie doubtful and dilatory process of legal prosecution, it 
might practically bo impossible to put a stop to such acts 
at common law, and yet it is manifest that to permit a 
disaffected class of the population, possessing an over- 
whelming preponderance in numbers, to arm themselves 
and organize themselves, and thus prepare for actual re- 
bellion, would be simply to sacrifice the loyal portion of the 
community, or place them entirely at the mercy of the 
rebels ; and, under such circumstances, it might be essential 
to continue martial law in force until an adequate military 
power was distributed througliout the country (a). 


(fi) Thus, .'ll Iho liino rnnrlial law hail aciwaWy terminated in Jamaica, 
the (lovoruor roeeived from (he C'tiatos or Lord- Lieutenant of a district, 
far distant frotn the rccnc of actual insurroctiou, official communications 
from tlie local luagistratc.s, enclosing reports of police inspectors as to dis- 
coveries of arms. Thu?, there wore found at one place upwards of a 
hundred pikes, or spikes made of havdened wood, evidentiy intended iov 
ofTousivo ii.ee, us they could not possibly be of any other use. The report 
of the Police Inspector, November 10 (two days after martini law was over), 
tilatcd, “ I received a de.spatcli, slating a number of people in the district 
were armed with sjukes. I went up during the night, accompanied by 
police, and scavelicd tlic tiousc, in which 1 found upwards of 100 spikes 
made of hard wood ; lliey arc about eight or nine feet long." He adds, 
that he lias also sent down some from another district, also armed with 
gjiikes. lie say.? lie i.s told there Is no Act to try the jieoplo by, and he has 
therefore written to ask how ho is to act, and he says, “ I boUevo nil the 
Revivalists in this parish and Manchester are similarly armed. Mv, Law- 
rence wi^hed me to apprclieud them all in thi.s parish. If 1 liad done so, I 
would now have' had in custody upwards of one hundred. I did not thinlc 
it ndvisahle, for if liicy were aiipreliendcd, ami then di-chargud, it would 
do more harm than good."’ He added, “ as the soldiers are now hero, I 
believe lliat they are nocdlcssly alarmed." So it was plain that it was only " 
the presence of tbo viililuri/ which alVorded any adoeptate prolcolion. Yet, 
wlica the inagistratc.s de.sirod to know what could bo done, the Gustos, or 
Lord-Licutenaut, wrote to them in these terms : — “ It is no oireiico to be 
in possession of any number of sharpened hard wood stakes, but it may 
well bo coupled with the surrounding circumstances, an index of iiu intent 
to rebel, or commit some olicnee, or oiic of the otrcnecs as are spoeifiod in 
the l.s!.and Act, -ith Goo. IV., c. 13, s. 1. If, upon examination of the 
prisoners, corroborative, eirunmskvntial, or other evidence bo obtained, 
showing a reasonable suspicion of a plot for any such purpose, tlicy should 
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It is manifest that, as the only necessity for martial law 
arises from the absence or deficiency of military force, the 
mere presence of which of itself exercises a deterrent in- 
fluence suflBcient to give peace and confidence (a), that ne-', 
cessity may exist so long as that deficiency exists, hut must 
terminate as soon as that deficiency is at an end ; and that, 

Le held to hail to answer for conspiring to, &c., &c. ; if not, thej- should he 
dismissed with a judicious caution, hut without any threat of the possi- 
bility of their bringing the infliction of martial law on themselves by the 
manifestation of a disloyal spirit, and should be informed that the Governor 
can declare it much more promptly now than heretofore.” And he added, 

“ It is not desirable to apprehend any^subject on a charge which, if proved, 
the lata docs not deem a punishahle adme" (Pari. Pap., part 1). The 
Attorney-General of the Island’’ appears to have sanctioned the same view 
(Pari. Pap.), which is supported by the fact that special statutes were 
deemed necessai-y in this country and in Ireland to prevent arming and 
drilling. And such a statute was afterwards passed in the colony alluded 
to. But in the absence of any such statutable provision, it is manifest, 
that in such a state of things protection could only be aflbrded in one of 
two ways, either by the terror of martial law, or by the presence of an 
adequate military force. Accordingly, under such circumstances in Jamaica, 
martial law was continued until a military force was distributed through 
the disturbed districts. These matters, of course, would weigh strongly 
with the Governor, and shortly afterwards he wrote to the Secretary of 
State : — ” There can be no question but that the island is still in a very 
precarious position, and that we are only enabled to keep down a further 
rising of the negro population by the most watchful vigilance and by the 
constant presence of troops and men of-war. The pikes described in the 
letters to Mr. Salmon are similar to what the people in Hayti use as 
u-eapons ” (Air. Eyre to Mr. Cardwell, 20th Nov.). 

(a) Thus, in the Jamaica case, the Governor, so soon as the military 
reinforcements arrived, desired to take steps for their distribution through 
the island, in order to remove the danger and restore peace and confidence, 
which would have enabled him to dispense with martial law ; and he wrote, 
thus to the Commander- in-Chief: — “In the existing state of matters in 
Jamaica, with seditious language, expressions of sympathy with the rebels 
of the eastern distiicts, or positive threats openly and publicly made use of 
in many’ places, it is e.ssoutial that such arrangements should be made, by 
obtaining the support of small bodies of military, as would enable the 
Government to capture and punish the offenders without incurring the risk 
of allowing an actual rising of the negro population to take place, and 
gain head. lYhat is now required in the western provinces is, not to 
undertake milit.aiy opcriitions where no actual rebellion exists, but to m.ake 
such a disposition. of the forces available for service in the colony as will 
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tlierefore, martial law ouglit to be suspended as soon as a 
sufficient military force is obtained to distribute tbrough 
the distui'bod district, in sucb a way as to restore peace and 
remove danger, or, at all events, so soon as that distribution 
lias taken place. 


prevent rebellion breaking out, will, ns far as such can be provided for, 
vender life and properly safe, and will give a feeling of confidence to the 
FOltlers. Neitber war nor actual rebellion exist at present in the wcslora 
districts ; there arc no parlies in arms against us, nor is there any organised 
body of negroes, so far as I am aware ; consequently there is at present no 
requirement for a large force in anj' one position, and no likelihood of any 
serious opposition being made to a tr.iincd military body of even fifty men 
only, aided, moreover, as they would be by volunteers, police, or the rcsi- 
di;ut Ecltlcrs, in the case of any disturbance. The principal positions at 
which military support is cousulcrcd to be required for a lime are com- 
paratively isolated from each other, with no very rapid or constant inter- 
communication, and that an outbreak might occur at any one of them, and 
the white population bo massacred, and properly destroyed, ns at Morant 
Hay, before aid could bo rendered from a position only a fow hours oft’ in 
J'oint of lime. It is bettor to locale troops in spots where, from the 
character of the population or local circumstances, wc had reason to fear 
might become the theatre of outrage. I believe that if this policy is con- 
tinued for some little time, the country will settle down into its usual 
quietude ’’ (Governor Eyre to General O’Connor, 2Dth October. Pari. Pap. 
I’art 1, ]). (0). The Commandcr-in-Chicf, however, dificred with the Gover- 
nor, and desired to keep the troops chiefly in one position, and to declare 
martin) la'i’ over the wliolc island or over great portions of it, which the 
Governor refused to do. Ilcncc from the 30tli October to the 10th Peh- 
ruary, the distribution of the troops was delayed, and only three days 
afterwards martial law was put an end to. Throughout, the main danger 
was the spread of the insurrection, and when it was subdued in one district, 
lost it should break out in another. Tims, the Governor writing for more 
troops, said : “ Gcneml appichcnsiou and alarm exists lest the movement 
extend to the entire island, and the insurrection become a general one. In 
(his emergency, .a large portion of the troops stationed in this colony have 
been mpidly withdrawn from the head-quarters, and distributed at various 
jioint.s in llic disturbed districts, 'i’ho whole of the troops in this colony 
do not exceed above 1,000 (cxclu.sivo of those at Ilonduras and Bahamas), 
and I cannot conceal from my.sclf, that such a nuinher is utterly inadequate 
to Huppre.ss the in.surrcclion in the districts where it now exists, and would 
not supply any troop.s whatever for the as-sistanco or defence of other por- 
tions of the colony, should the oulhreak, as is feared may be the' case, 
uiihajipily cxieiid to them. It may he as well to bring to your Excellency's 
notice, as an addilioiml I'cason for this urgency, llie iniincnsc urea of 
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Under sucli circumstances (a), in pi’esence of an imminent 
peril of renewal of tlie rebellion, a Governor will be deemed 
justified in maintaining martial law, in order to have tlxe 
advantage of the terror which its name inspires, although 
the period or the degree to which its execution shall be 
continued is a matter upon which he must exercise his 
judgment, under his responsibility to the Crown. And, at 
all events, so long as a real danger exists, or can reasonably 
be deemed to exist, the Governor of a colony need not fear 

Jamaica, extending about 150 miles in length, and from 50 to 60 in 
breadth, and the physical features of which are of such a nature as at once 
to prevent a rapid inter-communication with distant points, and render 
exceedingly difficult all inland movement of troops, whilst they afford 
both shelter and supplies of food to the insurgents in fastnesses of the 
mountains, where a large portion of the peasantry reside” (Desp. of 
Mr. Eyre to Governor of Nassau). 

(a) Thus, with respect to the primary question as to the proclamation of 
martial law, the Commissioners said that the Council of War had good 
reason for the advice which they gave, and that the Governor was well 
justified in Acting upon that advice, though they disapproved of the con- 
tinuance of martial law in its full force to the extreme limit of its statutory 
operation, and to the excessive nature of the punishment inflicted : “ In 
reviewing this painful portion of the ease, the greatest consideration is due 
to a Governor placed in the circumstances in which Governor Byre was 
placed. The suddenness of the insurrection ; the uncertainty of its pos- 
sible extent ; its avowed character as a contest of colour ; the atrocities 
committed at its first outbreah ; the grpat disparity in numbers between 
the white and black populations ; the real dangers and the vague alarms by 
which he was on every side surrounded ; the inadequate’ of the force at bis 
command to secure superiority in every district ; the exaggerated state- 
ments which reached him continually from different parts of the island ; 
the vicinity of Hayti, and the fact that a civil war was at the time going 
on in that country— all these circumstances tended to impress his mind 
with a conviction that the worst consequences were to be apprebended from 
the slight appearance of indecision.” The Governor gave these I'casons 
for continuing martial law ; — “ 1st. In order to deal ‘summarily with 
the cases excepted from the operation of the amnesty, many of the 
parties being as guilty as those tried by courts-martial previous to 
the amnesty. 2ndlj’. To preserve peace and good order in the districts 
where the rebellion had existed, and to afford time to reorgan'ise the 
civil institutions. The magistrates, the clergy, and other principal 
inhabitants had been killed, wounded, or driven away. The inspector of 
police had been killed, and the force became disorganised and demoralised 
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that he will be considered to have acted rightly in maintain- 
ing martial law, provided its execution be kept as far as 
possible under due control. And it is manifest that its 
control must be based upon the same principles, and those 
considerations of necessity for the public safety, which alone 
justify its declaration. 

Tlic true principles of martial law (a) have, indeed, been 
admirably explained and expounded by the ministers of 
the Crown, in their comments upon the events of a recent 
unhappy rebellion (ct) ; and although it has been acknow- 

Snlly. It iniporLmt timl for some time longer at least the Govcmnicnt 
.=liould eontiniic martial law, to openitc as an cxatnple and a warning in 
Icrrorcm over tlic disalVoctcd of olUcr dislriels, without the necessity of 
itn]m<ing it in those districts. -Ithly. The indication which the continuance 
of martial law in the county of Surry for some days after the amnesty gave 
of the dclcnnination of the Government to deal promptly and decisively 
with persons guilty of rebellion, or the concomitant crimes of murder and 
arson, was the most cdicucious step it could lake to overawe the evil-dis- 
posed in other parts of the colony, and thereby prevent any rising amongst 
the negro population of the districts where disatTcction and seditious ten- 
dencies were known to exist. Those were the four principal rettsons which 
ojfcnitcd witli the Government at the time.” The Commissioners reported 
that the Governor would have been to Idamc if he h.ad thrown away the 
advantage given hy the terror which the name of martial law inspired, .and 
the Secretary of State concurred in the view (vWc oufe, p. 202j, although 
he thought that tlic c.xccution of inarli.al law ought to Iiavc been suspended 
so soon as the reinforcements arrived. 

(it) Tims Mr. Cardwell, in his final despatch upon the siihjcct, lays down 
in clear terms tlie governing principle. Future good government is not 
the object of martial law. Example and punishment arc not its objects ; 
its severities can only he justified when, and so far as, they are absolutely 
necessary for the immodialo reestablishment of tho public safety. Next, 
ill acconlance witli the Report of the Royal Commissioners, ho laid down 
the great rule that " measures of severity, when dictated by necessity 
and justice, arc in reality measures of mercy,” for llicn the course of pun- 
isliincnt was arrested as soon as you were able to do so, and you have exerted 
yourself to confine it, nicanwliilc, to ascertained ofiemlers, and to cases of 
aggravated guilt. And that no time should bo lost in checking, at the 
earliest possible moment, those measures of instant severity which only an 
overwliolmingscnsc of public danger justifies, and returning to the ordinary 
course of legal inquiry, and of the judicial trial and punishment of 
ofl'enders. Tlic Secretary of Stale admitted (rWe ante), that the mat- 
ter was one of dinicult and dclicalc judgment, and one on which the 
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ledged that any error of judgment -which may have arisen 
on that occasion may be in a great degree accounted if not 
atoned for .by the suddenness, of the emergency and the 
absence of instructions, those despatches have gone far 
to dispend with the need for such instructions, and afford 
ample materials for future guidance, should the occasion 
ever again unhappily arise in any British colony. 

Under the conditions, and -within the limitations thus laid 
doAvn, and subject to such restraints and regulations as have 
thus been suggested as arising naturally and necessaril}'^ out 
of the principles upon which, and upon Avhich alone martial 
larv, or the means and measures of war, can be justiSable, 
such measures are not only undoubtedly lawful and allaw- 
able (a), but it is the bounden duty of the Governor of a 

conduct of the Gorernor -was entitled to every consideration. Mr. Cardwell 
indeed added with characteristic candour, that there were no instructions 
on the subject, and that it might be matter for consideration whether any 
could be issued ; but his successor, Lord Carnarvon, has intimated very 
truly, that no instructions can relieve a Governor from the necessity of 
acting on his ov-n responsibility, and the admirable despatches which the 
Jamaica case has elicited, and the substance of -(vhich has been carefully 
embodied in these pages, must go far to dispense with the necessity for any 
further instructions, and to afford ample guidance for the future, should 
any occasion for it unhappily arise. And this reflection may mitigate the 
regret that otherwise might be felt at much that has occurred. 

(ffl) Thus, in the couree of a recent debate on the subject, the eminent 
person, Mr. Headlam, whose official opinion as Judge Advocate-General 
has already been alluded to, said : “ He thought that the law of this 
country was not only amply sufficient to justify the Crown in taking 
sufficient measures for the defence of the realm, but that the minister of 
CrouTi would be liable to the gravest censure — would be liable almost to 
impeachment — ^if he neglected to take sufficient precautions for the defence 
of the country. He was, further, of the same opinion in the present case 
^ also ; that it was not desirable to alter the existing law, and that it was better 
to leave it in the same state in which it had alwaj's been, the duty of the 
Governor being to take care, in the -words of the old Latin maxim, ne quid 
detrimenti respublica capiat. AVhether they called it martial law, or the 
law of necessity, it -u'as precisely the same thing. If the e.xecutive autho- 
rity supei-seded the ordinary law of the country wffien a sufficient case of 
necessity arose, they were all agreed that it should be supported in that, 
and also that it should be covered by an act of indemnity afterwards. At 
the same lime he -was not prepared to say that they ought to fetter and 
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colony, in case of rebellion, to declare martial law, and he 
will be held seriously responsible if he does not ; and if in 
consequence of such neglect a rebellion gains ground which 
dthei-wiso might be suppressed. And the declaration of 
martial Law, when thus lawfully declared, will be deemed to 
justify all such measures as are honestly deemed necessary 
by tlio militaiy authoi'ity to meet the emergencies, martial 
law being in cllect the law of war, justified by necessity, and 
administered by military authority. 


control any such authority by declarations of that description. There 
rvcrc tu’o distinct dangers before them. If they made precise declarations 
of that description they might fetter and control public men, and render 
tlicm .so timid in case of emergency that they would fail in their duty. 
On the other hand, they might pa^s enactments which would tempt weak 
men to cxereisc imwer.s which ought not to be exorcised unless absolutely 
imcc.v-.ary. It wa'i, perhaps, too much to expect men to act witli perfect 
•wisilom ill every c.ase, but if they acted in strict good iiuth, and for the 
best, they could not be (airly rcfu.scd an indemnity afterwards. IVhctlicr 
fiiicli proeccdiiig.s were justiOed by martial law, or upon the plea of 
jiece.^dty, appeared to him a matter more of words than of substance.” 
The ficerclary of Stale for the Home Dopartment, Jlr. Gathornc Hardy, 
while deploring the hici that iiceossily sometimes compelled the proclama- 
tion of iiiarlial law, noticed ” tliat honourable members liad admitted the 
occasional occurrence of such a uccessity, nor did the Lord Chief J ustico 
ignore the ncec.s.sily which might arise of setting aside the la^Y of the land 
and securing with great vigour the military law such as is enforced by a 
General in an enemy's country. TIic Lord Chief J uslicc, indeed, .admitted 
tha! (hougli .an insiirroction were siippre.sscd, it miglit be necessary to 
conUnuc the cnfoveeincnt of martial law, in order to strike terror into the 
minds of the people for (heir hotter order in future. Everyone was agreed 
(hat in ea.so.s of insnrrccliou and danger to the lives of peaceful citizens it 
was the duty of those exercising the supreme power to put aside the 
ordinary law.«, and to proclaim martial law until the insurrection was 
HU])prcsscd; and it did not need the existence of armed resistance to 
eonslilutc insurrection. lie knetv of none who said that the Jamaica 
authorities who had been referred to were wrong in using, in the first 
inst.anco, the most forcible means to put down the rising. He thought, 
that if an executive were to act by military power, it would proceed in 
aceordamte with the ordinary law of the case, and military force would 
involve military law. If military force were adopted, it was surely fairer to 
auuouuec to tliosc against whom it was proposed to act that the ordinary 
coiiive of liiw ho Riiporscdcd ? lie trusted that neither in Ireland nor in 
l !)0 United Kingdom, nor in any of the colonics, would the occasion over 
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Thus, those general views of the law upon the subject 
which had been put forth by the Author in his former 
work, and are maintained in the present, have been, after 
prolonged discussion, substantially upheld by Parliament ; 
and "with the full assent and sanction of Parliament it has 
been stated that the Crown has issued general instructions 
to the Governors of colonies, for the commanders of naval or 
military forces, in which those views (a) are embodied. That 

again occur for the eniploj’meiit of those powers which were necessary to 
the executive in times of great emergency. At the same time he implored 
the House of Commons not to place an impediment in the way of those 
who were acting in distant spheres, and to whom, with great responsibili- 
ties, was committed the duty of upholding the authority of the crown and 
the rights of this country.” The right honourable gentleman, hir. Cardwell, 
who had been Secretary of State for the Colonies during the period when 
the Jamaica case occurred, and whose considerate despatches have afforded 
such valuable guidance, substantially concurred in this view, and truly 
observed, “ that the chief and most fertile source of abuse, when the deplor- 
able emergencies to which the motion pointed to occurred, was the fact 
that usually the inferior agents over whom the higher authorities were 
called upon in circumstances of extreme difficulty to exercise control, were 
guilty of excesses which their superiors would, if they could, have been 
glad to restrain. The adoption of a vague abstract resolution like the 
present one, however, instead of strengthening the bonds of discipline, and 
increasing the control of the superior authority over its subordinates, 
might have rather a contrary effect.” 

(o) The Admiralty issued, under the advice of their able counsel, the 
following instructions, in which the distinction between the actions of the 
military in aid of the civil power, and the functions of the military power 
under martial law, was well drawn ; “ Instructions for the guidance of officers 
and party -when the ordinary law prevails. 7. If called upon to act for the 
suppression of riots-and other disturbances when the ordinary law prevails, 
the following precautions are to be strictly observed : — The party is to be 
employed only on the requisition of the civil authority. The party is not 
to act without the presence of the civil authority, except for the purpose 
of self-defence, or the prevention of actual violence to the persons or pro- 
perty of Her Majesty’s subjects. The party is to fire only by order of 
the officer in command. Notice is invariably to be given that the fire 
will be effectual, &c., &c. Instructions to the commanding officer of a 
parly landed when martial law has been proclaimed. 9. If martial law 
should be proclaimed in any district, you are then to follow the directions 
of the officer appointed to the military command of the district. 10. The 
arbitrary will of such officer in such case supersedes the ordinaiy law for 



PRACTICAL INSTRUCTIONS AS TO ITS REGULATION. 285 

is to say, tliat tliere is an essential distinction between tlie 
function of the military forces when called out merely in aid 
of the civil powder, and when acting under martial law ; that, 
in the former case, they are under the civil power, and in the 
latter case they are not j that, in short, martial law is military 
rule, and supersedes or suspends the ordinary law, and 
establishes for the occasion absolute military power. It 
follows that from the very nature of martial law, as it is 
absolute and discretionary military authority, it is hardly 

the time being, in tlic same nianucr and degree as it would if the district 
placed under martial law were an enemy's country. 11. You are to require 
directions in uTiting from the officer in military command of the district 
under martial law ns to your conduct in all matters of importance, especi- 
ally in regard to the treatment of prisoners taken by you, whether they be 
taken in tlie actual commission of violence against the persons or 
property of Her Majesty's subjects, or under other circumstances. 12. It 
is competent for the officer in militao' command of the district under martial 
law to order prisoners to bo brought to trial in a summarj’ manner before 
a council, to be named as he may direct. 13. If you are to preside over any 
such council, usually termed a court-martial, although not necessarily 
conslUutod under the provisions of the Mutiny Act, j-ou are to request 
instructions in writing from. the officer in military command of the district, 
and you arc not to carry into execution any sentence of such council, 
whether of death or other wise, without being empowered so to do in writing 
by such officer. 14. You will lake minutes in writing, if employed on any 
such council, and you will require such of your officers .as may bo so em- 
ployed to Lake minutes in writing of all the proceedings and evidence, to 
bo comnmnicalcd to your Commander-in-Chief for his information, 16. 
You will take care, if so employed, and you will direct 3 'our officers, when 
so employed, and apply for the assistance, if possible, of a legal adviser. 
1C, In case it shall not bo practicable to obtain directions in avriting from 
the officer in military command of the district, you will endeavour to obtain 
directions in such mode as will admit of no subsequent doubt as to their 
tenor, and shall commit them as soon as possible, if practicable, to writing. 
17. Under no circumstances arc houses or property to bo destroyed, except 
.under the o.vigcncics of military operations or of self-defence, or under an 
order from the officer in military command of the district under martial 
liiav. 18. The officer in command of a party is to keep a journal detailing 
all his proceedings, a copy of which is to be forwarded for the information 
of the Commandcr-in Chief. 19. In conclusion, j*ou will observe that these 
instructions arc framed for your guidance, in the absence of specific direc- 
tions from tiic ofiiccr in the military command of the district, and j'ou are 
in all matters relating to operations onshore to follow his directions. 20. If 
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possible to issue before band specific instructions, and sucb 
as have been issued to the Governors of colonies or • Com- 
tnanders of forces are only designed to aid them in the 
exercise of their judgment and discretion, by the suggestion 
of considerations which should guide them, or regulations 


auy directions given by the .said military officer should conflict -with any 
of these instructions, you are nevertheless to act in accordance ^Tith his 
directions, first bringing to his notice, if possible, these instructions. You 
are carefully to weigh the comparative importance of any conflicting instruc- 
tions you may receive, remembering that you will still be responsible to your 
naval superior for the execution of any orders you may receive from him. 
So the late Hnder'Secretary of State, Mr. W. E. Poster, last session asked- 
the Under-Secretary of State for the Colonies when he would lay upon the 
table of the House the instructions which he had informed the House 
would be sent to the Colonial Governors for their guidance in ease of in- 
surrection ; and, if not able to do so at once, whether he would object to 
state the purport of such instructions! And Mr. Adderley-in answer 
said, the instructions to which the question referred were not complete. 
Tliey wore sent out in confidential draught for the consideration of -the 
Governors of all colonies, and it was thought in the ofiice that some modi- 
fication would be necessary in their phraseology. In fact, the instructions 
were not meant to be imperative recommendations, but w'ere intended in 
the way of advice and caution to Governors in the case of insurrection. 
As to the general purport of them, it was to this eifect : — That no place 
should be proclaimed as in a state of insurrection unless there he armed 
resistance to law beyond the ordinary powers of BU]>preBsion. Then such 
proclaimed district should not extend. further than was necessary for public 
safety. Such proclamation should he published by all possible means 
throughout the district. As far as possible the Governor should give 
instructions to the ofldeer commanding the military. Civil magistrates should 
he 'warned that the proclamation gives them no extraordinary powers. 
Commanding officer to take the entire military authority. All officers to 
report as often as possible to him, and he to the Governor. Troops never, 
without urgent necessity, to be detached, except in command of a commis- 
sioned officer. All injury to non-combatants, women, and children, as far 
as possible to be avoided, and destruction of property. The Provost-Mar- 
shal, when appointed, to he limited by written order as to punishments. 
No punishments, unless trial impossible, without court martial of at least 
three officers ; and every reasonable facility for defence, and no sentence of 
death except by two-thirds of the court. Written records to he left.” ' It 
will he seen that these instructions are in spirit and effect precisely what 
may be deduced from the principles laid down in the present work ; and 
that, on the other hand, they necessarily implj' the legality of the m'easurcs 
thus recommended. 
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wliich sliouUl be issued. It need not be pointed out bow 
entirely this assumes and implies the doctrines which it 
has been the object of the Author to establish. And it 
Avill be seen, also, that the general tenor and effect of the 
Instructions which have been issued, is to embody and 
caiT}' out those restraints and regulations which have been 
suggested in this work, as arising naturally and properly 
out of the principles upon which alone the legality of mar- 
tial law can be properly upheld. 


FINIS. 
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